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Such Acts, records and judicial proceedings or copies thereof, so authenti-
cated, shall have the same full faith and credit in every court within the United
States and its Territories and Possessions as they have by law or usage in the courts
of such State, Territory or Possession from which they are taken.

§1738A.  FULL FAITH AND CREDIT GIVEN TO CHILD CUSTODY
DETERMINATIONS

(a) The appropriate authorities of every State shall enforce according to its
terms, and shall not modify except as provided in subsections (f), (g), and (h) of
this section, any custody determination or visitation determination made consis-
tently with the provisions of this section by a court of another State.

(b) As used in this section, the term —

(1) “child” means a person under the age of eighteen;

(2) “contestant” means a person, including a parent or grandparent, who
claims a right to custody or visitation of a child;

(3) “custody determination” means a judgment, decree, or other order of
a court providing for the custody of a child, and includes permanent and
temporary orders, and initial orders and modifications;

(4) “home State” means the State in which, immediately preceding the
time involved, the child lived with his parents, a parent, or a person acting as
parent, for at least six consecutive months, and in the case of a child less than
six months old, the State in which the child lived from birth with any of such
persons. Periods of temporary absence of any of such persons are counted as
part of the six-month or other period;

(5) “modification” and “modify” refer to a custody or visitation determi-
nation which modifies, replaces, supersedes, or otherwise is made subsequent
to, a prior custody or visitation determination concerning the same child,
whether made by the same court or not;

(6) “person acting as a parent” means a person, other than a parent, who
has physical custody of a child and who has either been awarded custody by a
court or claims a right to custody;

(7) “physical custody” means actual possession and control of a child;

(8) “State” means a State of the United States, the District of Columbia,
the Commonwealth of Puerto Rico, or a territory or possession of the United
States; and

(9) “visitation determination” means a judgment, decree, or other order of
a court providing for the visitation of a child and includes permanent and
temporary orders and initial orders and modifications.

(c) A child custody or visitation determination made by a court of a State is
consistent with the provisions of this section only if —

(1) such court has jurisdiction under the law of such State; and

(2) one of the following conditions is met:
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(A) such State (i) is the home State of the child on the date of the com-
mencement of the proceeding, or (ii) had been the child’s home State within
six months before the date of the commencement of the proceeding and the
child is absent from such State because of his removal or retention by a
contestant or for other reasons, and a contestant continues to live in such State;

(B)(i) it appears that no other State would have jurisdiction under
subparagraph (A), and

(i) it is in the best interest of the child that a court of such State
assume jurisdiction because
(I) the child and his parents, or the child and at least one contes-
tant, have a significant connection with such State other than mere
physical presence in such State, and
(I) there is available in such State substantial evidence concern-
ing the child’s present or future care, protection, training, and personal
relationships;

(C) the child is physically present in such State and

(i) the child has been abandoned, or

(ii) it is necessary in an emergency to protect the child because the
child, a sibling, or parent of the child has been subjected to or threatened
with mistreatment or abuse;

(D)(i) it appears that no other State would have jurisdiction under
subparagraph (A), (B), (C), or (E), or another State has declined to exercise
jurisdication on the ground that the State whose jurisdiction is in issue is
the more appropriate forum to determine the custody or visitation of the
child, and :

(ii) it is in the best interest of the child that such court assume
jurisdiction; or

(E) the court has continuing jurisdiction pursuant to subsection (d) of
this section.

(d) The jurisdiction of a court of a State which has made a child custody or
visitation determination consistently with the provisions of this section continues
as long as the requirement of subsection (c)(1) of this section continues to be met
and such State remains the residence of the child or of any contestant.

(e) Before a child custody or visitation determination is made, reasonable
notice and opportunity to be heard shall be given to the contestants, any parent
whose parental rights have not been previously terminated and any person who
has physical custody of a child.

(f) A court of a State may modify a determination of the custody of the same
child made by a court of another State, if —

(1) it has jurisdiction to make such a child custody determination; and
(2) the court of the other State no longer has jurisdiction, or it has
declined to exercise such jurisdiction to modify such determination.

(g) A court of a State shall not exercise jurisdiction in any proceeding for
a custody or visitation determination commenced during the pendency of a
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proceeding in a court of another State where such court of that other State is
exercising jurisdiction consistently with the provisions of this section to make a
custody or visitation determination.

(h) A court of a State may not modify a visitation determination made by a
court of another State unless the court of the other State no longer has jurisdiction
to modify such determination or has declined to exercise jurisdiction to modify
such determination.

§1738B. FULL FAITH AND CREDIT FOR CHILD SUPPORT ORDERS

(a) General Rule. The appropriate authorities of each State —

(1) shall enforce according to its terms a child support order made
consistently with this section by a court of another State; and

(2) shall not seek or make a modification of such an order except in
accordance with subsections (e), (f), and (i).

(b) Definitions. In this section:
“child” means —
(A) a person under 18 years of age; and
(B) a person 18 or more years of age with respect to whom a child
support order has been issued pursuant to the laws of a State.

“child’s State” means the State in which a child resides.

A “child’s home State” means the State in which a child lived with a
parent or a person acting as parent for at least six consecutive months immedi-
ately preceding the time of filing of a petition or comparable pleading for sup-
port and, if a child is less than six months old, the State in which the child lived
from birth with any of them. A period of temporary absence of any of them is
counted as part of the six-month period.

“child support” means a payment of money, continuing support, or arrear-
ages or the provision of a benefit (including payment of health insurance, child
care, and educational expenses) for the support of a child.

“child support order” —

(A) means a judgment, decree, or order of a court requiring the
payment of child support in periodic amounts or in a lump sum; and
(B) includes —
(i) a permanent or temporary order; and
(i1} an initial order or a modification of an order.
“contestant” means —
(A) a person (including a parent) who —
(1) claims a right to receive child support;
(i1) is a party to a proceeding that may result in the issuance of a child
support order; or
(iii) is under a child support order; and
(B) a State or political subdivision of a State to which the right to obtain
child support has been assigned.
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“court” means a court or administrative agency of a State that is autho-
rized by State law to establish the amount of child support payable by a
contestant or make a modification of a child support order.

“modification” means a change in a child support order that affects the
amount, scope, or duration of the order and modifies, replaces, supersedes, or
otherwise is made subsequent to the child support order.

“State” means a State of the United States, the District of Columbia, the
Commonwealth of Puerto Rico, the territories and possessions of the United
States, and Indian country (as defined in section 1151 of title 18).

(¢) Requirements of Child Support Orders. A child support order made by a
court of a State is made consistently with this section if —

(1) a court that makes the order, pursuant to the laws of the State in which
the court is located —

(A) has subject matter jurisdiction to hear the matter and enter such an
order; and
(B) has personal jurisdiction over the contestants; and

(2) reasonable notice and opportunity to be heard is given to the
contestants.

(d) Continuing Jurisdiction. A court of a State that has made a child support
order consistently with this section has continuing, exclusive jurisdiction over the
order if the State is the child’s State or the residence of any individual contestant
unless the court of another State, acting in accordance with subsections (¢) and
(f), has made a modification of the order.

(e) Authority to Modify Orders. A court of a State may modify a child support
order issued by a court of another State if —

(1) the court has jurisdiction to make such a child support order pursuant
to subsection (i); and

(2)(A) the court of the other State no longer has continuing, exclusive
jurisdiction of the child support order because that State no longer is the
child’s State or the residence of any individual contestant; or

(B) each individual contestant has filed written consent with the State
of continuing exclusive jurisdiction for a court of another State to modify the
order and assume continuing, exclusive jurisdiction over the order.

(f) Recognition of child support orders. — If one or more child support
orders have been issued with regard to an obligor and a child, a court shall apply
the following rules in determining which order to recognize for purposes of con-
tinuing, exclusive jurisdiction and enforcement:

(1) If only one court has issued a child support order, the order of that
court must be recognized.

(2) If two or more courts have issued child support orders for the same
obligor and child, and only one of the courts would have continuing, exclusive
jurisdiction under this section, the order of that court must be recognized.

(3) If two or more courts have issued child support orders for the same
obligor and child, and more than one of the courts would have continuing,

354




Selected Provisions from Title 28 Section 1739

exclusive jurisdiction under this section, an order issued by a court in the cur-
rent home State of the child must be recognized, but if an order has not been
issued in the current home State of the child, the order most recently issued
must be recognized.

(4) If two or more courts have issued child support orders for the same
obligor and child, and none of the courts would have continuing, exclusive
jurisdiction under this section, a court having jurisdiction over the parties shall
issue a child support order, which must be recognized.

(5) The court that has issued an order recognized under this subsection is
the court having continuing, exclusive jurisdiction under subsection (d).

(g) Enforcement of Modified Orders. — A court of a State that no longer has
continuing, exclusive jurisdiction of a child support order may enforce the order
with respect to nonmodifiable obligations and unsatisfied obligations that
accrued before the date on which a modification of the order is made under
subsections (e) and (f).

(h) Choice of law. —

(1) In General. — In a proceeding to establish, modify, or enforce a child
support order, the forum State’s law shall apply except as provided in para-
graphs (2) and (3).

(2) Law of State of Issuance of Order. — In interpreting a child support
order including the duration of current payments and other obligations of sup-
port, a court shall apply the law of the State of the court that issued the order.

(3) Period of Limitation. — In an action to enforce a child support order,
a court shall apply the statute of limitation of the forum State or the State of the
court that issued the order, whichever statute provides the longer period of
limitation.

(i) Registration for Modification. — If there is no individual contestant or
child residing in the issuing State, the party or support enforcement agency seek-
ing to modify, or to modify and enforce, a child support order issued in another
State shall register that order in a State with jurisdiction over the nonmovant for
the purpose of modification.

§1739.  STATE AND TERRITORIAL NONJUDICIAL RECORDS; FULL FAITH AND
CREDIT

All nonjudicial records or books kept in any public office of any State, Territory,
or Possession of the United States, or copies thereof, shall be proved or admitted in
any court or office in any other State, Territory, or Possession by the attestation of the
custodian of such records or books, and the seal of his office annexed, if there be a
seal, together with a certificate of a judge of a court of record of the county, parish,
or district in which such office may be kept, or of the Governor, or secretary of state,
the chancellor or keeper of the great seal, off the State, Territory, or Possession that
the said attestation is in due form and by the proper officers.
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If the certificate is given by a judge, it shall be further authenticated by the
clerk or prothonotary of the court, who shall certify, under his hand and the seal
of his office, that such judge is duly commissioned and qualified; or, if given by
such Governor, secretary, chancellor, or keeper of the great seal, it shall be under
the great seal of the State, Territory, or Possession in which it is made.

Such records or books, or copies thereof, so authenticated, shall have the
same full faith and credit in every court and office within the United States and
its Territories and Possessions as they have by law or usage in the courts or offices
of the State, Territory, or Possession from which they are taken.

Chapter 117. Evidence; Depositions

§1785.  SUBPOENAS IN MULTIPARTY, MULTIFORUM ACTIONS

When the jurisdiction of the district court is based in whole or in part upon
section 1369 of this title, a subpoena for attendance at a hearing or trial may, if
authorized by the court upon motion for good cause shown, and upon such terms
and conditions as the court may impose, be served at any place within the
United States, or anywhere outside the United States if otherwise permitted by law.

Chapter 119. Evidence; Witnesses

§1821. PER DIEM AND MILEAGE GENERALLY; SUBSISTENCE

(a)(1) Except as otherwise provided by law, a witness in attendance at any
court of the United States, or before a United States Magistrate, or before any
person authorized to take his deposition pursuant to any rule or order of a court
of the United States, shall be paid the fees and allowances provided by this
section.

(2) As used in this section, the term “court of the United States” includes,
in addition to the courts listed in section 451 of this title, any court created
by Act of Congress in a territory which is invested with any jurisdiction of a
district court of the United States.

(b) A witness shall be paid an attendance fee of $40 per day for each day’s
attendance. A witness shall also be paid the attendance fee for the time necessarily
occupied in going to and returning from the place of attendance at the beginning
and end of such attendance or at any time during such attendance.

(c)(1) A witness who travels by common carrier shall be paid for the
actual expenses of travel on the basis of the means of transportation reasonably uti-
lized and the distance necessarily traveled to and from such witness’s residence by
the shortest practical route in going to and returning from the place of attendance.
Such a witness shall utilize a common carrier at the most economical rate rea-
sonably available. A receipt or other evidence of actual cost shall be furnished.
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(2) A travel allowance equal to the mileage allowance which the Adminis-
trator of General Services has prescribed, pursuant to section 5704 of title 5, for
official travel of employees of the Federal Government shall be paid to each
witness who travels by privately owned vehicle. Computation of mileage under
this paragraph shall be made on the basis of a uniformed table of distances
adopted by the Administrator of General Services.

(3) Toll charges for toll roads, bridges, tunnels, and ferries, taxicab fares
between places of lodging and carrier terminals, and parking fees (upon pre-
sentation of a valid parking receipt), shall be paid in full to a witness incurring
such expenses.

(4) All normal travel expenses within and outside the judicial district shall
be taxable as costs pursuant to section 1920 of this title.

(d)(1) A subsistence allowance shall be paid to a witness when an overnight
stay is required at the place of attendance because such place is so far removed
from the residence of such witness as to prohibit return thereto from day to day.

(2) A subsistence allowance for a witness shall be paid in an amount not
to exceed the maximum per diem allowance prescribed by the Administrator of
General Services, pursuant to section 5702(a) of title 5, for official travel in the
area of attendance by employees of the Federal Government.

(3) A subsistence allowance for a witness attending in an area designated
by the Administrator of General Services as a high-cost area shall be paid in an
amount not to exceed the maximum actual subsistence allowance prescribed
by the Administrator, pursuant to section 5702(c)(B) of title 5, for official travel
in such area by employees of the Federal Government.

(4) When a witness is detained pursuant to section 3144 of title 18 for
want of security for his appearance, he shall be entitled for each day of detention
when not in attendance at court, in addition to his subsistence, to the daily
attendance fee provided by subsection (b) of this section.

(e) An alien who has been paroled into the United States for prosecution,
pursuant to section 212(d)(5) of the Immigration and Nationality Act (8 U.S.C.
1182(d)(5)), or an alien who either has admitted belonging to a class of aliens
who are deportable or has been determined pursuant to section 240 of such Act
(8 U.S.C. 1252(b)) to be deportable, shall be ineligible to receive the fees or
allowances provided by this section.

(f) Any witness who is incarcerated at the time that his or her testimony is
given (except for a witness to whom the provisions of section 3144 of title 18
apply) may not receive fees or allowances under this section, regardless of
whether such witness is incarcerated at the time he or she makes a claim for
fees or allowances under this section.

§1824. MILEACGE FEES UNDER SUMMONS AS BOTH WITNESS AND JUROR

No constructive or double mileage fees shall be allowed by reason of any
person being summoned both as a witness and a juror.
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§1825.  PAYMENT OF FEES

(a) In any case in which the United States or an officer or agency of the
United States is a party, the United States marshal for the district shall pay all fees
of witnesses on the certificate of the United States attorney or assistant United
States attorney, and in the proceedings before a United States magistrate, on the
certificate of such magistrate, except that any fees of defense witnesses, other than
experts, appearing pursuant to subpoenas issued upon approval of the court, shall
be paid by the United States marshal for the district —

(1) on the certificate of a Federal public defender or assistant Federal pub-
lic defender, in a criminal case in which the defendant is represented by such
Federal public defender or assistant Federal public defender, and

(2) on the certificate of the clerk of the court upon the affidavit of such
witnesses’ attendance given by other counsel appointed pursuant to section
3006A of title 18, in a criminal case in which a defendant is represented by
such other counsel.

(b) In proceedings in forma pauperis for a writ of habeas corpus, and in
proceedings in forma pauperis under section 2255 of this title, the United States
marshal for the district shall pay, on the certificate of the district judge, all fees of
witnesses for the party authorized to proceed in forma pauperis, except that any
fees of witnesses for such party, other than experts, appearing pursuant to sub-
poenas issued upon approval of the court, shall be paid by the United States
marshal for the district —

(1) on the certificate of a Federal public defender or assistant Federal pub-
lic defender, in any such proceedings in which a party is represented by such
Federal public defender or assistant Federal public defender, and

(2) on the certificate of the clerk of the court upon the affidavit of such
witnesses’ attendance given by other counsel appointed pursuant to section
3006A of title 18, in any such proceedings in which a party is represented by
such other counsel.

(c) Fees and mileage need not by tendered to a witness upon service of a
subpoena issued on behalf of the United States or an officer or agency of the
United States, upon service of a subpoena issued on behalf of a defendant repre-
sented by a Federal public defender, assistant Federal public defender, or other
attorney appointed pursuant to section 3006A of title 18, or upon service of a
subpoena issued on behalf of a party authorized to proceed in forma pauperis, if
the payment of such fees and mileage is to be made by the United States marshal
under this section.

§1826. RECALCITRANT WITNESSES

(a) Whenever a witness in any proceeding before or ancillary to any court or
grand jury of the United States refuses without just cause shown to comply with
an order of the court to testify or provide other information, including any book,
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paper, document, record, recording or other material, the court, upon such
refusal, or when such refusal is duly brought to its attention, may summarily order
his confinement at a suitable place until such time as the witness is willing to give
such testimony or provide such information. No period of such confinement
shall exceed the life of —
(1) the court proceeding, or
(2) the term of the grand jury, including extensions, before which such
refusal to comply with the court order occurred, but in no event shall such
confinement exceed eighteen months.

(b) No person confined pursuant to subsection (a) of this section shall be admit-
ted to bail pending the determination of an appeal taken by him from the order for
his confinement if it appears that the appeal is frivolous or taken for delay. Any
appeal from an order of confinement under this section shall be disposed of as soon
as practicable, but not later than thirty days from the filing of such appeal.

(c) Whoever escapes or attempts to escape from the custody of any facility or
from any place in which or to which he is confined pursuant to this section or
section 4243 of title 18, or whoever rescues or attempts to rescue or instigates,
aids, or assists the escape or attempt to escape of such a person, shall be subject
to imprisonment for not more than three years, or a fine of not more than

$10,000, or both.

Chapter 121. Juries; Trial by Jury

§1861. DECLARATION OF POLICY

It is the policy of the United States that all litigants in Federal courts entitled
to trial by jury shall have the right to grand and petit juries selected at random
from a fair cross section of the community in the district or division wherein the
court convenes. It is further the policy of the United States that all citizens shall
have the opportunity to be considered for service on grand and petit juries in
the district courts of the United States, and shall have an obligation to serve as
jurors when summoned for that purpose.

§1862. DISCRIMINATION PROHIBITED

No citizen shall be excluded from service as a grand or petit juror in the
district courts of the United States or in the Court of International Trade on
account of race, color, religion, sex, national origin, or economic status.

§1863. PLAN FOR RANDOM JURY SELECTION

(a) Each United States district court shall devise and place into operation a
written plan for random selection of grand and petit jurors that shall be designed

359




Section 1863 Selected Provisions from Title 28

to achieve the objectives of sections 1861 and 1862 of this title, and that shall
otherwise comply with the provisions of this title. The plan shall be placed into
operation after approval by a reviewing panel consisting of the members of the
judicial council of the circuit and either the chief judge of the district whose plan
is being reviewed or such other active district judge of that district as the chief
judge of the district may designate. The panel shall examine the plan to ascertain
that it complies with the provisions of this title. If the reviewing panel finds that
the plan does not comply, the panel shall state the particulars in which the plan
fails to comply and direct the district court to present within a reasonable time an
alternative plan remedying the defect or defects. Separate plans may be adopted
for each division or combination of divisions within a judicial district. The district
court may modify a plan at any time and it shall modify the plan when so directed
by the reviewing panel. The district court shall promptly notify the panel, the
Administrative Office of the United States Courts, and the Attorney General
ofthe United States, of the initial adoption and future modifications of the plan by
filing copies therewith. Modifications of the plan made at the instance of the
district court shall become effective after approval by the panel. Fach district
court shall submit a report on the jury selection process within its jurisdiction to
the Administrative Office of the United States Courts in such form and at such
times as the Judicial Conference of the United States may specify. The Judicial
Conference of the United States may, from time to time, adopt rules and regula-
tions governing the provisions and the operation of the plans formulated under
this title.
(b) Among other things, such plan shall —

(1) either establish a jury commission, or authorize the clerk of the court,
to manage the jury selection process. If the plan establishes a jury commission,
the district court shall appoint one citizen to serve with the clerk of the court
as the jury commission: Provided, however, That the plan for the District of
Columbia may establish a jury commission consisting of three citizens. The
citizen jury commissioner shall not belong to the same political party as the
clerk serving with him. The clerk or the jury commission, as the case may be,
shall act under the supervision and control of the chief judge of the district
court or such other judge of the district court as the plan may provide. Fach
jury commissioner shall, during his tenure in office, reside in the judicial
district or division for which he is appointed. Fach citizen jury commissioner
shall receive compensation to be fixed by the district court plan at a rate not to
exceed $50 per day for each day necessarily employed in the performance of
his duties, plus reimbursement for travel, subsistence, and other necessary
expenses incurred by him in the performance of such duties. The Judicial
Conference of the United States may establish standards for allowance of
travel, subsistence, and other necessary expenses incurred by jury commissioners.

(2) specify whether the names of prospective jurors shall be selected from
the voter registration lists or the lists of actual voters of the political subdivisions
within the district or division. The plan shall prescribe some other source or
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sources of names in addition to voter lists where necessary to foster the policy
and protect the rights secured by sections 1861 and 1862 of this title. The plan
for the District of Columbia may require the names of prospective jurors to be
selected from the city directory rather than from voter lists. The plans for the
districts of Puerto Rico and the Canal Zone may prescribe some other source
or sources of names of prospective jurors in lieu of voter lists, the use of which
shall be consistent with the policies declared and rights secured by sections
1861 and 1862 of this title. The plan for the district of Massachusetts may
require the names of prospective jurors to be selected from the resident list pro-
vided for in chapter 234A, Massachusetts General Laws, or comparable author-
ity, rather than from voter lists.

(3) specify detailed procedures to be followed by the jury commission or
clerk in selecting names from the sources specified in paragraph (2) of this
subsection. These procedures shall be designed to ensure the random selection
of a fair cross section of the persons residing in the community in the district or
division wherein the court convenes. They shall ensure that names of persons
residing in each of the counties, parishes, or similar political subdivisions
within the judicial district or division are placed in a master jury wheel; and
shall ensure that each county, parish, or similar political subdivision within the
district or division is substantially proportionally represented in the master jury
wheel for that judicial district, division, or combination of divisions. For the
purposes of determining proportional representation in the master jury wheel,
either the number of actual voters at the last general election in each county,
party, or similar political subdivision, or the number of registered voters if
registration of voters is uniformly required throughout the district or division,
may be used.

(4) provide for a master jury wheel (or a device similar in purpose and
function) into which the names of those randomly selected shall be placed.
The plan shall fix a minimum number of names to be placed initially in the
master jury wheel, which shall be at least one-half of 1 per centum of the total
number of persons on the lists used as a source of names for the district or
division; but if this number of names is believed to be cumbersome and unnec-
essary, the plan may fix a smaller number of names to be placed in the master
wheel, but in no event less than one thousand. The chief judge of the district
court, or such other district court judge as the plan may provide, may order
additional names to be placed in the master jury wheel from time to time as
necessary. The plan shall provide for periodic emptying and refilling of the
master jury wheel at specified times, the interval for which shall not exceed
four years.

(5)(A) except as provided in subparagraph (B), specify those groups of
persons or occupational classes whose members shall, on individual request
therefor, be excused from jury service. Such groups or classes shall be excused
only if the district court finds, and the plan states, that jury service by such class
or group would entail undue hardship or extreme inconvenience to the mem-
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bers thereof, and excuse of members thereof would not be inconsistent with
sections 1861 and 1862 of this title.

(B) specify that volunteer safety personnel, upon individual request,
shall be excused from jury service. For purposes of this subparagraph, the
term “volunteer safety personnel” means individuals serving a public agency
(as defined in section 1203(6) of title I of the Omnibus Crime Control and
Safe Streets Act of 1968) in an official capacity, without compensation, as
firefighters or members of a rescue squad or ambulance crew.

(6) specify that the following persons are barred from jury service on
the ground that they are exempt: (A) members in active service in the Armed
Forces of the United States; (B) members of the fire or police departments of
any State, the District of Columbia, any territory or possession of the United
States, or any subdivision of a State, the District of Columbia, or such terri-
tory or possession; (C) public officers in the executive, legislative, or judicial
branches of the Government of the United States, or of any State, the District
of Columbia, any territory or possession of the United States, or any subdivision
of a State, the District of Columbia, or such territory or possession, who are
actively engaged in the performance of official duties.

(7) fix the time when the names drawn from the qualified jury wheel shall
be disclosed to parties and to the public. If the plan permits these names to be
made public, it may nevertheless permit the chief judge of the district court, or
such other district court judge as the plan may provide, to keep these names
confidential in any case where the interests of justice so require.

(8) specify the procedures to be followed by the clerk or jury commission
in assigning persons whose names have been drawn from the qualified jury
wheel to grand and petit jury panels.

(c¢) The initial plan shall be devised by each district court and transmitted to
the reviewing panel specified in subsection (a) of this section within one hundred
and twenty days of the date of enactment of the Jury Selection and Service Act of
1968. The panel shall approve or direct the modification of each plan so submitted
within sixty days thereafter. Each plan or modification made at the direction of
the panel shall become effective after approval at such time thereafter as the
panel directs, in no event to exceed ninety days from the date of approval.
Modifications made at the instance of the district court under subsection (a) of
this section shall be effective at such time thereafter as the panel directs, in no
event to exceed ninety days from the date of modification.

(d) State, local, and Federal officials having custody, possession, or control
of voter registration lists, lists of actual voters, or other appropriate records shall
make such lists and records available to the jury commission or clerks for inspec-
tion, reproduction, and copying at all reasonable times as the commission or clerk
may deem necessary and proper for the performance of duties under this title.
"The district courts shall have jurisdiction upon application by the Attorney
General of the United States to compel compliance with this subsection by
appropriate process.
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§1864. DRAWING OF NAMES FROM THE MASTER JURY WHEEL;
COMPLETION OF JUROR QUALIFICATION FORM

(a) From time to time as directed by the district court, the clerk or a
district judge shall publicly draw at random from the master jury wheel the
names of as many persons as may be required for jury service. The clerk or jury
commission may, upon order of the court, prepare an alphabetical list of the
names drawn from the master jury wheel. Any list so prepared shall not be
disclosed to any person except pursuant to the district court plan or pursuant to
section 1867 or 1868 of this title. The clerk or jury commission shall mail to
every person whose name is drawn from the master wheel a juror qualification
form accompanied by instructions to fill out and return the form, duly signed
and sworn, to the clerk or jury commission by mail within ten days. If the
person is unable to fill out the form, another shall do it for him, and shall
indicate that he has done so and the reason therefor. In any case in which it
appears that there is an omission, ambiguity, or error in a form, the clerk or jury
commission shall return the form with instructions to the person to make such
additions or corrections as may be necessary and to return the form to the clerk
or jury commission within ten days. Any person who fails to return a completed
juror qualification form as instructed may be summoned by the clerk or jury
commission forthwith to appear before the clerk or jury commission to fill out a
juror qualification form. A person summoned to appear because of failure to
return a juror qualification form as instructed who personally appears and
executes a juror qualification form before the clerk or jury commission may,
at the discretion of the district court, except where his prior failure to execute
and mail such form was willful, be entitled to receive for such appearance the
same fees and travel allowances paid to jurors under section 1871 of this title.
At the time of his appearance for jury service, any person may be required to fill
out another juror qualification form in the presence of the jury commission or
the clerk or the court, at which time, in such cases as it appears warranted, the
person may be questioned, but only with regard to his responses to questions
contained on the form. Any information thus acquired by the clerk or jury
commission may be noted on the juror qualification form and transmitted to
the chief judge or such district court judge as the plan may provide.

(b) Any person summoned pursuant to subsection (a) of this section who
fails to appear as directed shall be ordered by the district court forthwith to appear
and show cause for his failure to comply with the summons. Any person who
fails to appear pursuant to such order or who fails to show good cause for
noncompliance with the summons may be fined not more than $100 or impris-
oned not more than three days, or both. Any person who willfully misrepresents a
material fact on a juror qualification form for the purpose of avoiding or securing
service as a juror may be fined not more than $100 or imprisoned not more than
three days, or both.
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§1865. QUALIFICATIONS FOR JURY SERVICE

(a) The chief judge of the district court, or such other district court judge as
the plan may provide, on his initiative or upon recommendation of the clerk or
jury commission, or the clerk under supervision of the court if the court’s jury
selection plan so authorizes, shall determine solely on the basis of information
provided on the juror qualification form and other competent evidence whether
a person is unqualified for, or exempt, or to be excused from jury service. The
clerk shall enter such determination in the space provided on the juror qualifica-
tion form and in any alphabetical list of names drawn from the master jury wheel.
If a person did not appear in response to a summons, such fact shall be noted on
said list.

(b) In making such determination the chief judge of the district court, or
such other district court judge as the plan may provide, or the clerk if the court’s
jury selection plan so provides, shall deem any person qualified to serve on grand
and petit juries in the district court unless he —

(1) is not a citizen of the United States eighteen years old who has resided
for a period of one year within the judicial district;

(2) is unable to read, write, and understand the English language with a
degree of proficiency sufficient to fill out satisfactorily the juror qualification
form;

(3) is unable to speak the English language;

(4) is incapable, by reason of mental or physical infirmity, to render
satisfactory jury service; or

(5) has a charge pending against him for the commission of, or has been
convicted in a State or Federal court of record of, a crime punishable by
imprisonment for more than one year and his civil rights have not been restored.

§1866. SELECTION AND SUMMONING OF JURY PANELS

(a) The jury commission, or in the absence thereof the clerk, shall maintain
a qualified jury wheel and shall place in such wheel names of all persons drawn
from the master jury wheel who are determined to be qualified as jurors and not
exempt or excused pursuant to the district court plan. From time to time, the jury
commission or the clerk shall publicly draw at random from the qualified jury
wheel such number of names of persons as may be required for assignment to
grand and petit jury panels. The jury commission or the clerk shall prepare a
separate list of names of persons assigned to each grand and petit jury panel.

(b) When the court orders a grand or petit jury to be drawn, the clerk or jury
commission or their duly designated deputies shall issue summonses for the
required number of jurors.

Each person drawn for jury service may be served personally, or by registered,
certified or first-class mail addressed to such person at his usual residence or
business address.
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If such service is made personally, the summons shall be delivered by the
clerk or the jury commission or their duly designated deputies to the marshal who
shall make such service.

If such service is made by mail, the summons may be served by the marshal
or by the clerk, the jury commission or their duly designated deputies, who shall
make affidavit of service and shall attach thereto any receipt from the addressee
for a registered or certified summons.

(c) Except as provided in section 1865 of this title or in any jury selection
plan provision adopted pursuant to paragraph (5) or (6) of section 1863(b) of
this title, no person or class of persons shall be disqualified, excluded, excused, or
exempt from service as jurors: Provided, That any person summoned for jury
service may be (1) excused by the court, or by the clerk under supervision of the
court if the court’s jury selection plan so authorizes, upon a showing of undue
hardship or extreme inconvenience, for such period as the court deems necessary,
at the conclusion of which such person either shall be summoned again for jury
service under subsections (b) and (c) of this section or, if the court’s jury selection
plan so provides, the name of such person shall be reinserted into the qualified
jury wheel for selection pursuant to subsection (a) of this section, or (2) excluded
by the court on the ground that such person may be unable to render impartial
jury service or that his service as a juror would be likely to disrupt the proceedings,
or (3) excluded upon peremptory challenge as provided by law, or (4) excluded
pursuant to the procedure specified by law upon a challenge by any party for good
cause shown, or (5) excluded upon determination by the court that his service as
a juror would be likely to threaten the secrecy of the proceedings, or otherwise
adversely affect the integrity of jury deliberations. No person shall be excluded
under clause (5) of this subsection unless the judge, in open court, determines
that such is warranted and that exclusion of the person will not be inconsistent
with sections 1861 and 1862 of this title. The number of persons excluded under
clause (5) of this subsection shall not exceed one per centum of the number of
persons who return executed jury qualification forms during the period, specified
in the plan, between two consecutive fillings of the master jury wheel. The names
of persons excluded under clause (5) of this subsection, together with detailed
explanations for the exclusions, shall be forwarded immediately to the judicial
council of the circuit, which shall have the power to make any appropriate order,
prospective or retroactive, to redress any misapplication of clause (5) of this
subsection, but otherwise exclusions effectuated under such clause shall not be
subject to challenge under the provisions of this title. Any person excluded from
a particular jury under clause (2), (3), or (4) of this subsection shall be eligible to
sit on another jury if the basis for his initial exclusion would not be relevant to his
ability to serve on such other jury.

(d) Whenever a person is disqualified, excused, exempt, or excluded from
jury service, the jury commission or clerk shall note in the space provided on his
juror qualification form or on the juror’s card drawn from the qualified jury wheel
the specific reason therefor.
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(e) In any two-year period, no person shall be required to (1) serve or attend
court for prospective service as a petit juror for a total of more than thirty days,
except when necessary to complete service in a particular case, or (2) serve on
more than one grand jury, or (3) serve as both a grand and petit juror.

(f) When there is an unanticipated shortage of available petit jurors drawn
from the qualified jury wheel, the court may require the marshal to summon a
sufficient number of petit jurors selected at random from the voter registration
lists, lists of actual voters, or other lists specified in the plan, in a manner ordered
by the court consistent with sections 1861 and 1862 of this title.

(g) Any person summoned for jury service who fails to appear as directed
shall be ordered by the district court to appear forthwith and show cause for his
failure to comply with the summons. Any person who fails to show good cause for
noncompliance with a summons may be fined not more than $100 or imprisoned
not more than three days, or both.

§1867. CHALLENGING COMPLIANCE WITH SELECTION PROCEDURES

(a) In criminal cases, before the voir dire examination begins, or within seven
days after the defendant discovered or could have discovered, by the exercise of
diligence, the grounds therefor, whichever is earlier, the defendant may move
to dismiss the indictment or stay the proceedings against him on the ground of
substantial failure to comply with the provisions of this title in selecting the grand
or petit jury.

(b) In criminal cases, before the voir dire examination begins, or within
seven days after the Attorney General of the United States discovered or could
have discovered, by the exercise of diligence, the grounds therefor, whichever is
earlier, the Attorney General may move to dismiss the indictment or stay the
proceedings on the ground of substantial failure to comply with the provisions of
this title in selecting the grand or petit jury.

(c¢) In civil cases, before the voir dire examination begins, or within seven
days after the party discovered or could have discovered, by the exercise of
diligence, the grounds therefor, whichever is earlier, any party may move to stay
the proceedings on the ground of substantial failure to comply with the provisions
of this title in selecting the petit jury.

(d) Upon motion filed under subsection (a), (b), or (c) of this section,
containing a sworn statement of facts which, if true, would constitute a substantial
failure to comply with the provisions of this title, the moving party shall be
entitled to present in support of such motion the testimony of the jury commission
or clerk, if available, any relevant records and papers not public or otherwise
available used by the jury commissioner or clerk, and any other relevant evidence.
If the court determines that there has been a substantial failure to comply with
the provisions of this title in selecting the grand jury, the court shall stay the
proceedings pending the selection of a grand jury in conformity with this title or
dismiss the indictment, whichever is appropriate. If the court determines that
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there has been a substantial failure to comply with the provisions of this title in
selecting the petit jury, the court shall stay the proceedings pending the selection
of a petit jury in comformity with this title.

(e) The procedures prescribed by this section shall be the exclusive means
by which a person accused of a Federal crime, the Attorney General of the United
States or a party in a civil case may challenge any jury on the ground that such
jury was not selected in conformity with the provisions of this title. Nothing in this
section shall preclude any person or the United States from pursuing any other
remedy, civil or criminal, which may be available for the vindication or enforce-
ment of any law prohibiting discrimination on account of race, color, religion,
sex, national origin or economic status in the selection of persons for service on
grand or petit juries.

(f) The contents of records or papers used by the jury commission or clerk
in connection with the jury selection process shall not be
disclosed, except pursuant to the district court plan or as may be necessary in
the preparation or presentation of a motion under subsection (a), (b), or (c) or this
section, until after the master jury wheel has been emptied and refilled pursuant
to section 1863(b)(4) of this title and all persons selected to serve as jurors before
the master wheel was emptied have completed such service. The parties in a case
shall be allowed to inspect, reproduce, and copy such records or papers at all
reasonable times during the preparation and pendency of such a motion. Any
person who discloses the contents of any record or paper in violation of this
subsection may be fined not more than $1,000 or imprisoned not more than
one year, or both.

§1868. MAINTENANCE AND INSPECTION OF RECORDS

After the master jury wheel is emptied and refilled pursuant to section
1863(b)(4) of this title, and after all persons selected to serve as jurors before the
master wheel was emptied have completed such service, all records and papers
compiled and maintained by the jury commission or clerk before the master
wheel was emptied shall be preserved in the custody of the clerk for four years or
for such longer period as may be ordered by a court, and shall be available for
public inspection for the purpose of determining the validity of the selection of
any jury.

§1869. DEFINITIONS

For purposes of this chapter —

(a) “clerk” and “clerk of the court” shall mean the clerk of the district court of
the United States, any authorized deputy clerk, and any other person authorized by
the court to assist the clerk in the performance of functions under this chapter;

(b) “chief judge” shall mean the chief judge of any district court of the
United States;
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(c) Voter Registration lists shall mean the official records maintained by
State or local election officials of persons registered to vote in either the most
recent State or the most recent Federal general election, or, in the case of a State
or political subdivision thereof that does not require registration as a prerequisite
to voting, other official lists of persons qualified to vote in such election. The term
shall also include the list of eligible voters maintained by any Federal examiner
pursuant to the Voting Rights Act of 1965 where the names on such list have not
been included on the official registration lists or other official lists maintained by
the appropriate State or local officials. With respect to the districts of Guam and
the Virgin Islands, “voter registration lists” shall mean the official records main-
tained by territorial election officials of persons registered to vote in the most
recent territorial general election;

(d) “lists of actual voters” shall mean the official lists of persons actually
voting in either the most recent State or the most recent Federal general election;

(e) “division” shall mean: (1) one or more statutory divisions of a judicial
district; or (2) in statutory divisions that contain more than one place of holding
court, or in judicial districts where there are no statutory divisions, such counties,
parishes, or similar political subdivisions surrounding the places where court is
held as the district court plan shall determine: Provided, That each county, parish,
or similar political subdivision shall be included in some such division;

(f) “district court of the United States,” “district court,” and “court” shall
mean any district court established by chapter 5 of this title, and any court which
is created by an Act of Congress in a territory and is invested with any jurisdiction
of a district court established by chapter 5 of this title.

(g) “jury wheel” shall include any device or system similar in purpose or
function, such as a properly programmed electronic data processing system or
device;

(h) “juror qualification form” shall mean a form prescribed by the Administra-
tive Office of the United States Courts and approved by the Judicial Conference
of the United States, which shall elicit the name, address, age, race, occupation,
education, length of residence within the judicial district, distance from resi-
dence to place of holding court, prior jury service, and citizenship of a
potential juror, and whether he should be excused or exempted from jury service,
has any physicial or mental infirmity impairing his capacity to serve as juror, is
able to read, write, speak, and understand the English language, has pending
against him any charge for the commission of a State or Federal criminal offense
punishable by imprisonment for more than one year, or has been convicted in
any State or Federal court of record of a crime punishable by imprisonment for
more than one year and has not had his civil rights restored. The form shall
request, but not require, any other information not inconsistent with the provi-
sions of this title and required by the district court plan in the interests of the
sound administration of justice. The form shall also elicit the sworn statement
that his responses are true to the best of his knowledge. Notarization shall not be
required. The form shall contain words clearly informing the person that the
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furnishing of any information with respect to his religion, national origin, or
economic status is not a prerequisite to his qualification for jury service, that
such information need not be furnished if the person finds it objectionable to do
so, and that information concerning race is required solely to enforce nondis-
crimination in jury selection and has no bearing on an individual’s qualification
for jury service.

(i) “public officer” shall mean a person who is either elected to public office
or who is directly appointed by a person elected to public office.

(j) “undue hardship or extreme inconvenience,” as a basis for excuse
from immediate jury service under section 1866(c)(1) of this chapter, shall
mean great distance, either in miles or travel time, from the place of holding
court, grave illness in the family or any other emergency which outweighs in
immediacy and urgency the obligation to serve as a juror when summoned,
or any other factor which the court determines to constitute an undue hard-
ship or to create an exireme inconvenience to the juror; and in addition, in
situations where it is anticipated that a trial or grand jury proceeding may
require more than thirty days of service, the court may consider, as a further
basis for temporary excuse, severe economic hardship to an employer which
would result from the absence of a key employee during the period of such
service;

(k) “publicly draw,” as referred to in sections 1864 and 1866 of this chapter,
shall mean a drawing which is conducted within the district after reasonable
public notice and which is open to the public at large under the supervision
of the clerk or jury commission, except that when a drawing is made by means of
electronic data processing, “publicly draw” shall mean a drawing which is con-
ducted at a data processing center located in or out of the district, after reasonable
public notice given in the district for which juror names are being drawn, and
which is open to the public at large under such supervision of the clerk or jury
commission as the Judicial Conference of the United States shall by regulation
require; and

(1) “jury summons” shall mean a summons issued by a clerk of court, jury
commission, or their duly designated deputies, containing either a preprinted or
stamped seal of court, and containing the name of the issuing clerk imprinted in
preprinted, type, or facsimile manner on the summons or the envelopes transmit-
ting the summons.

§1870. CHALLENGE

In civil cases, each party shall be entitled to three peremptory challenges.
Several defendants or several plaintiffs may be considered as a single party for the
purposes of making challenges, or the court may allow additional peremptory
challenges and permit them to be exercised separately or jointly.

All challenges for cause or favor, whether to the array or panel or to indi-
vidual jurors, shall be determined by the court.
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§1871. FEES

(a) Grand and petit jurors in district courts appearing pursuant to this chapter
shall be paid the fees and allowances provided by this section. The requisite
fees and allowances shall be disbursed on the certificate of the clerk of court in
accordance with the procedure established by the Director of the Administrative
Office of the United States Courts. Attendance fees for extended service under
subsection (b) of this section shall be certified by the clerk only upon the order of
a district judge.

(b)(1) A juror shall be paid an attendance fee of $40 per day for actual atten-
dance at the place of trial or hearing. A juror shall also be paid the attendance fee
for the time necessarily occupied in going to and returning from such place at the
beginning and end of such service or at any time during such service.

(2) A petit juror required to attend more than thirty days in hearing one
case may be paid, in the discretion of the trial judge, an additional fee, not
exceeding $10 more than the attendance fee, for each day in excess of thirty
days on which he is required to hear such case.

(3) A grand juror required to attend more than forty-five days of actual
service may be paid, in the discretion of the district judge in charge of the
particular grand jury, an additional fee, not exceeding $10 more than the atten-
dance fee, for each day in excess of forty-five days of actual service.

(4) A grand or petit juror required to attend more than ten days of actual
service may be paid, in the discretion of the judge, the appropriate fees at the
end of the first ten days and at the end of every ten days of service thereafter.

(5) Certification of additional attendance fees may be ordered by the
judge to be made effective commencing on the first day of extended service,
without reference to the date of such certification.

(c)(1) A travel allowance not to exceed the maximum rate per mile that the
Director of the Administrative Office of the United States Courts has prescribed
pursuant to section 604(a)(7) of this title for payment to supporting court person-
nel in travel status using privately owned automobiles shall be paid to each juror,
regardless of the mode of transportation actually employed. The prescribed rate
shall be paid for the distance necessarily traveled to and from a juror’s residence
by the shortest practical route in going to and returning from the place of service.
Actual mileage in full at the prescribed rate is payable at the beginning and at
the end of a juror’s term of service.

(2) The Director shall promulgate rules regulating interim travel
allowances to jurors. Distances traveled to and from court should coincide with
the shortest practical route.

(3) Toll charges for toll roads, bridges, tunnels, and ferries shall be paid in
full to the juror incurring such charges. In the discretion of the court, reason-
able parking fees may be paid to the juror incurring such fees upon presenta-
tion of a valid parking receipt. Parking fees shall not be included in any
tabulation of mileage cost allowances.
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(4) Any juror who travels to district court pursuant to summons in an
area outside of the contiguous forty-eight States of the United States shall be
paid the travel expenses provided under this section, or actual reasonable
transportation expenses subject to the discretion of the district judge or clerk of
court as circumstances indicate, exercising due regard for the mode of
transportation, the availability of alternative modes, and the shortest practical
route between residence and court.

(5) A grand juror who travels to district court pursuant to a summons
may  be  paid  the  travel  expenses  provided  under
this section or, under guidelines established by the Judicial Conference, the
actual reasonable costs of travel by aircraft when travel by other means is not
feasible and when certified by the chief judge of the district court in which the
grand juror serves.

(d)(1) A subsistence allowance covering meals and lodging of jurors shall be
established from time to time by the Director of the Administrative Office of the
United States Courts pursuant to section 604(a)(7) of this title, except that such
allowance shall not exceed the allowance for supporting court personnel in travel
status in the same geographical area. Claims for such allowance shall not require
itemization.

(2) A subsistence allowance shall be paid to a juror when an overnight stay
is required at the place of holding court, and for the time necessarily spent in
traveling to and from the place of attendance if an overnight stay is required.

(3) A subsistence allowance for jurors serving in district courts outside of
the contiguous forty-eight States of the United States shall be allowed at a rate
not to exceed that per diem allowance which is paid to supporting court
personnel in travel status in those areas where the Director of the Administrative
Office of the United States Courts has prescribed an increased per diem fee
pursuant to section 604(a)(7) of this title.

(e) During any period in which a jury is ordered to be kept together and not
to separate, the actual cost of subsistence shall be paid upon the order of the court
in lieu of the subsistence allowances payable under subsection (d) of this section.
Such allowance for the jurors ordered to be kept separate or sequestered shall
include the cost of meals, lodging, and other expenditures ordered in the discre-
tion of the court for their convenience and comfort.

(f) A juror who must necessarily use public transportation in travelling to
and from court, the full cost of which is not met by the transportation expenses
allowable under subsection (c) of this section on account of the short distance
traveled in miles, may be paid, in the discretion of the court, the actual reason-
able expense of such public transportation, pursuant to the methods of payment
provided by this section. Jurors who are required to remain at the court beyond
the normal business closing hour for deliberation or for any other reason may be
transported to their homes, or to temporary lodgings where such lodgings are
ordered by the court, in a manner directed by the clerk and paid from funds
authorized under this section.
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(g) The Director of the Administrative Office of the United States Courts
shall promulgate such regulations as may be necessary to carry out his authority
under this section.

§1872. ISSUES OF FACT IN SUPREME COURT

In all original actions at law in the Supreme Court against citizens of the
United States, issues of fact shall be tried by a jury.

§1873. ADMIRALTY AND MARITIME CASES

In any case of admiralty and maritime jurisdiction relating to any matter of
contract or tort arising upon or concerning any vessel of twenty tons or upward,
enrolled and licensed for the coasting trade, and employed in the business of
commerce and navigation between places in different states upon the lakes and
navigable waters connecting said lakes, the trial of all issues of fact shall be by jury
if either party demands it.

§1875. PROTECTION OF JURORS' EMPLOYMENT

(a) No employer shall discharge, threaten to discharge, intimidate, or coerce
any permanent employee by reason of such employee’s jury service, or the
attendance or scheduled attendance in connection with such service, in any
court of the United States.

(b) Any employer who violates the provisions of this section —

(1) shall be liable for damages for any loss of wages or other benefits
suffered by an employee by reason of such violation;

(2) may be enjoined from further violations of this section and ordered to
provide other appropriate relief, including but not limited to the reinstatement
of any employee discharged by reason of his jury service; and

(3) shall be subject to a civil penalty of not more than $1,000 for each
violation as to each employee.

(¢) Any individual who is reinstated to a position of employment in accor-
dance with the provisions of this section shall be considered as having been on
furlough or leave of absence during his period of jury service, shall be reinstated
to his position of employment without loss of seniority, and shall be entitled to
participate in insurance or other benefits offered by the employer pursuant to
established rules and practices relating to employees on furlough or leave of
absence in effect with the employer at the time such individual entered upon
jury service.

(d)(1) An individual claiming that his employer has violated the provisions
of this section may make application to the district court for the district in which
such employer maintains a place of business and the court shall, upon finding
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probable merit in such claim, appoint counsel to represent such individual in any
action in the district court necessary to the resolution of such claim. Such counsel
shall be compensated and necessary expenses repaid to the extent provided by
section 3006A of title 18, United States Code.
(2) In any action or proceeding under this section, the court may award
a prevailing employee who brings such action by retained counsel a reasonable
attorney’s fee as part of the costs. The court may tax a defendant employer, as
costs payable to the court, the attorney fees and expenses incurred on behalf of
a prevailing employee, where such costs were expended by the court pursuant
to paragraph (1) of this subsection. The court may award a prevailing employer
a reasonable attorney’s fee as part of the costs only if the court finds that the
action is frivolous, vexatious, or brought in bad faith.

Chapter 123. Fees and Costs

§1914. DISTRICT COURT; FILING AND MISCELLANEOUS FEES; RULES OF
COURT

(a) The clerk of each district court shall require the parties instituting any
civil action, suit or proceeding in such court, whether by original process,
removal or otherwise, to pay a filing fee of $250, except that on application for a
writ of habeas corpus the filing fee shall be $5.

(b) The clerk shall collect from the parties such additional fees only as are
prescribed by the Judicial Conference of the United States.

(c) Each district court by rule or standing order may require advance
payment of fees.

§1915.  PROCEEDINGS IN FORMA PAUPERIS

(a)(1) Subject to subsection (b), any court of the United States may authorize
the commencement, prosecution or defense of any suit, action or proceeding,
civil or criminal, or appeal therein, without prepayment of fees or security therefor,
by a person who submits an affidavit that includes a statement of all assets such
prisoner possesses that the person is unable to pay such fees or give security therefor.
Such affidavit shall state the nature of the action, defense or appeal and affiant’s
belief that the person is entitled to redress.

(2) A prisoner seeking to bring a civil action or appeal a judgment in a
civil action or proceeding without prepayment of fees or security therefor, in
addition to filing the affidavit filed under paragraph (1), shall submit a certified
copy of the trust fund account statement (or institutional equivalent) for the
prisoner for the six-month period immediately preceding the filing of the
complaint or notice of appeal, obtained from the appropriate official of each
prison at which the prisoner is or was confined.

373




Section 1915 Selected Provisions from Title 28

(3) An appeal may not be taken in forma pauperis if the trial court certifies
in writing that it is not taken in good faith.

(b)(1) Notwithstanding subsection (a), if a prisoner brings a civil action or
files an appeal in forma pauperis, the prisoner shall be required to pay the full
amount of a filing fee. The court shall assess and, when funds exist, collect, as
a partial payment of any court fees required by law, an initial partial filing fee
of 20 percent of the greater of —

(A) the average monthly deposits to the prisoner’s account; or

(B) the average monthly balance in the prisoner’s account for the
6-month period immediately preceding the filing of the complaint or notice
of appeal.

(2) After payment of the initial partial filing fee, the prisoner shall be
required to make monthly payments of 20 percent of the preceding month’s
income credited to the prisoner’s account. The agency having custody of the
prisoner shall forward payments from the prisoner’s account to the clerk of
the court each time the amount in the account exceeds $10 until the filing fees
are paid.

(3) In no event shall the filing fee collected exceed the amount of fees
permitted by statute for the commencement of a civil action or an appeal of a
civil action or criminal judgment.

(4) In no event shall a prisoner be prohibited from bringing a civil action
or appealing a civil or criminal judgment for the reason that the prisoner has
no assets and no means by which to pay the initial partial filing fee.

(¢) Upon the filing of an affidavit in accordance with subsections (a) and
(b) and the prepayment of any partial filing fee as may be required under
subsection (b), the court may direct payment by the United States of the expenses
of (1) printing the record on appeal in any civil or criminal case, if such printing
is required by the appellate court; (2) preparing a transcript of proceedings before
a United States magistrate in any civil or criminal case, if such transcript is
required by the district court, in the case of proceedings conducted under section
636(b) of this title or under section 3401(b) of title 18, United States Code; and
(3) printing the record on appeal if such printing is required by the appellate
court, in the case of proceedings conducted pursuant to section 636(c) of this
title. Such expenses shall be paid when authorized by the Director of the
Administrative Office of the United States Courts.

(d) The officers of the court shall issue and serve all process, and perform all
~ duties in such cases. Witnesses shall attend as in other cases, and the same
remedies shall be available as are provided for by law in other cases.

(e)(1) The court may request an attorney to represent any person unable to
afford counsel.

(2) Notwithstanding any filing fee, or any portion thereof, that may have
been paid, the court shall dismiss the case at any time if the court determines
that —

(A) the allegation of poverty is untrue; or
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(B) the action or appeal —
(i) is frivolous or malicious;
(ii) fails to state a claim on which relief may be granted or
(iii) seeks monetary relief against a defendant who is immune from
such relief.

(£)(1) Judgment may be rendered for costs at the conclusion of the suit or
action as in other proceedings, but the United States shall not be liable for any of
the costs thus incurred. If the United States has paid the cost of a stenoglaphlc
transcript or printed record for the prevailing party, the same shall be taxed in
favor of the United States.

(2)(A) If the judgment against a prisoner includes the payment of costs
under this subsection, the prisoner shall be required to pay the full amount of
the costs ordered.

(B) The prisoner shall be required to make payments for costs under
this subsection in the same manner as is provided for filing fees under
subsection (a)(2).

(C) In no event shall the costs collected exceed the amount of the costs
ordered by the court.

(g) In no event shall a prisoner bring a civil action or appeal a judgment
in a civil action or proceeding under this section if the prisoner has, on three
or more prior occasions, while incarcerated or detained in any facility, brought
an action or appeal in a court of the United States that was dismissed on the
grounds that it is frivolous, malicious, or fails to state a claim upon which relief
may be granted, unless the prisoner is under imminent danger of serious physical
injury.

(h) As used in this section, the term ‘prisoner’ means any person incarcerated
or detained in any facility who is accused of, convicted of, sentenced for, or
adjudicated delinquent for, violations of criminal law or the terms and conditions
of parole, probation, pretrial release, or diversionary program.

§1919.  DISMISSAL FOR LACK OF JURISDICTION

Whenever any action or suit is filed in any district court, the Court of
International Trade, or the Court of Federal Claims for want of jurisdiction, such
court may order the payment of just costs.

§1920. TAXATION OF COSTS

A judge or clerk of any court of the United States may tax as costs the
following:
(1) Fees of the clerk and marshal;
(2) Fees of the court reporter for all or any part of the stenographic
transcript necessarily obtained for use in the case;
(3) Fees and disbursements for printing and witnesses;

375




Section 1920 Selected Provisions from Title 28

(4) Fees for exemplification and copies of papers necessarily obtained for
use in the case;

(5) Docket fees under section 1923 of this title.

(6) Compensation of court appointed experts, compensation of interpret-
ers, and salaries, fees, expenses, and costs of special interpretation services
under section 1828 of this title.

A bill of costs shall be filed in the case and, upon allowance, included in the
judgment or decree.

§1923. DOCKET FEES AND COSTS OF BRIEFS

(a) Attorney’s and proctor’s docket fees in courts of the United States may be
taxed as costs as follows:
$20 on trial or final hearing (including a default judgment whether
entered by the court or by the clerk) in civil, criminal, or admiralty cases, except
that in cases of admiralty and maritime jurisdiction where the libellant recovers
less than $50 the proctor’s docket fee shall be $10;
$20 in admiralty appeals involving not over $1,000;
$50 in admiralty appeals involving not over $5,000;
$100 in admiralty appeals involving more than $5,000;
$5 on discontinuance of a civil action;
$5 on motion for judgment and other proceedings on recognizances;
$2.50 for each deposition admitted in evidence.
(b) The docket fees of the United States attorneys and United States trustees
shall be paid to the clerk of court and by him paid into the Treasury.
(¢) In admiralty appeals the court may allow as costs for printing the briefs
of the successful party not more than:
$25 where the amount involved is not over $1,000;
$50 where the amount involved is not over $5,000;
$75 where the amount involved is over $5,000.

§1927. COUNSEL’S LIABILITY FOR EXCESSIVE COSTS

Any attorney or other person admitted to conduct cases in any court of the
United States or any Territory thereof who so multiplies the proceedings in any
case as to increase costs unreasonably and vexatiously may be required by the
court to satisfy personally the excess costs, expenses, and attorneys’ fees reasonably
incurred because of such conduct.

§1929. EXTRAORDINARY EXPENSES NOT EXPRESSLY AUTHORIZED

Where the ministerial officers of the United States incur extraordinary
expense in executing Acts of Congress, the payment of which is not specifically
provided for, the Attorney General may allow the payment thereof.
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Chapter 125. Pending Actions and Judgments

§1961. INTEREST

(a) Interest shall be allowed on any money judgment in a civil case recovered
in a district court. Execution therefor may be levied by the marshal, in any case
where, by the law of the State in which such court is held, execution may be
levied for interest on judgments recovered in the courts of the State. Such interest
shall be calculated from the date of the entry of the judgment, at a rate equal to
the weekly average 1-year constant maturity Treasury yield, as published by the
Board of Governors of the Federal Reserve System, for the calendar week
preceding.* the date of the judgment. The Director of the Administrative Office
of the United States Courts shall distribute notice of that rate and any changes in
it to all Federal judges.

(b) Interest shall be computed daily to the date of payment except as
provided in section 2516(b) of title 28, and section 1304(b) of title 31, and shall
be compounded annually.

(c)(1) This section shall not apply in any judgment of any court with respect
to any internal revenue tax case. Interest shall be allowed in such cases at the
underpayment rate or overpayment rate (whichever is appropriate) established
under section 6621 of the Internal Revenue Code of 1954 [26 U.S.C.A. §6621].

(2) Except as otherwise provided in paragraph (1) of this subsection, interest
shall be allowed on all final judgments against the United States in the United States
Court of Appeals for the Federal Circuit, at the rate provided in subsection (a)
and as provided in subsection (b).

(3) Interest shall be allowed, computed, and paid on judgments of the United
States Claims Court only as provided in paragraph (1) of this subsection or in
any other provision of law.

(4) This section shall not be construed to affect the interest on any judgment
of any court not specified in this section.

§1963. REGISTRATION OF JUDGMENTS FOR ENFORCEMENT IN OTHER
DISTRICTS

A judgment in an action for the recovery of money or property entered
in any court of appeals, district court, bankruptcy court or in the Court of
International Trade may be registered by filing a certified copy of the judgment
in any other district or, with respect to the Court of International Trade, in any
judicial district, when the judgment has become final by appeal or expiration of
the time for appeal or when ordered by the court that entered the judgment for
good cause shown. Such a judgment entered in favor of the United States may be

®

[Sic. The insertion of a period in mid-sentence appears to be a typographical error. — ED.]
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so registered any time after judgment is entered. A judgment so registered shall
have the same effect as a judgment of the district court of the district where
registered and may be enforced in like manner.
A certified copy of the satisfaction of any judgment in whole or in part may
be registered in like manner in any district in which the judgment is a lien.
The procedure prescribed under this section is in addition to other proce-
dures provided by law for the enforcement of judgments.

§1964. CONSTRUCTIVE NOTICE OF PENDING ACTIONS

Where the law of a State requires a notice of an action concerning real
property pending in a court of the State to be registered, recorded, docketed, or
indexed in a particular manner, or in a certain office or county or parish in order
to give constructive notice of the action as it relates to the real property, and such
law authorizes a notice of an action concerning real property pending in a United
States district court to be registered, recorded, docketed, or indexed in the same
manner, or in the same place, those requirements of the State law must be
complied with in order to give constructive notice of such an action pending
in a United States district court as it relates to real property in such State.

Chapter 131. Rules of Courts

§2071. RULE-MAKING POWER GENERALLY

(a) The Supreme Court and all courts established by Act of Congress may
from time to time prescribe rules for the conduct of their business. Such rules
shall be consistent with Acts of Congress and rules of practice and procedure
prescribed under section 2072 of this title.

(b) Any rule prescribed by a court, other than the Supreme Court, under
subsection (a) shall be prescribed only after giving appropriate public notice and
an opportunity for comment. Such rule shall take effect upon the date specified
by the prescribing court and shall have such effect on pending proceedings as the
prescribing court may order.

(c)(1) A rule of a district court prescribed under subsection (a) shall remain in
effect unless modified or abrogated by the judicial council of the relevant circuit.

(2) Any other rule prescribed by a court other than the Supreme Court
under subsection (a) shall remain in effect unless modified or abrogated by the
Judicial Conference.

(d) Copies of rules prescribed under subsection (a) by a district court shall be
furnished to the judicial council, and copies of all rules prescribed by a court
other than the Supreme Court under subsection (a) shall be furnished to the
Director of the Administrative Office of the United States Courts and made
available to the public.
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(e) If the prescribing court determines that there is an immediate need for a
rule, such court may proceed under this section without public notice and
opportunity for comment, but such court shall promptly thereafter afford such
notice and opportunity for comment.

(f) No rule may be prescribed by a district court other than under this section.

§2072. RULES OF PROCEDURE AND EVIDENCE; POWER TO PRESCRIBE

(a) The Supreme Court shall have the power to prescribe general rules of
practice and procedure and rules of evidence for cases in the United States
district courts (including proceedings before magistrates thereof) and courts of
appeals.

(b) Such rules shall not abridge, enlarge, or modify any substantive right. All
laws in conflict with such rules shall be of no further force or effect after such
rules have taken effect.

(¢) Such rules may define when a ruling of a district court is final for the
purposes of appeal under section 1291 of this title.

§2073.  RULES OF PROCEDURE AND EVIDENCE; METHOD OF PRESCRIBING

(a)(1) The Judicial Conference shall prescribe and publish the procedures
for the consideration of proposed rules under this section.

(2) The Judicial Conference may authorize the appointment of com-
mittees to assist the Conference by recommending rules to be prescribed
under sections 2072 and 2075 of this title. Fach such committee shall
consist of members of the bench and the professional bar, and trial and
appellate judges.

(b) The Judical Conference shall authorize the appointment of a standing
committee on rules of practice, procedure, and evidence under subsection (a) of
this section. Such standing committee shall review each recommendation of any
other committees so appointed and recommend to the Judicial Conference rules
of practice, procedure, and evidence and such changes in rules proposed by a
committee appointed under subsection (a)(2) of this section as may be necessary
to maintain consistency and otherwise promote the interest of justice.

(c)(1) Each meeting for the transaction of business under this chapter by any
committee appointed under this section shall be open to the public, except when
the committee so meeting, in open session and with a majority present, deter-
mines that it is in the public interest that all or part of the remainder of the meet-
ing on that day shall be closed to the public, and states the reason for so closing
the meeting. Minutes of each meeting for the transaction of business under this
chapter shall be maintained by the committee and made available to the public,
except that any portion of such minutes, relating to a closed meeting and made
available to the public, may contain such deletions as may be necessary to avoid
frustrating the purposes of closing the meeting.
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(2) Any meeting for the transaction of business under this chapter, by a
committee appointed under this section, shall be preceded by sufficient notice
to enable all interested persons to attend.

(d) In making a recommendation under this section or under section 2072
or 2075, the body making that recommendation shall provide a proposed rule, an
explanatory note on the rule, and a written report explaining the body’s action,
including any minority or other separate views.

(e) Failure to comply with this section does not invalidate a rule prescribed
under section 2072 or 2075 of this title.

§2074. RULES OF PROCEDURE AND EVIDENCE; SUBMISSION TO
CONGRESS; EFFECTIVE DATE

(a) The Supreme Court shall transmit to the Congress not later than May 1
of the year in which a rule prescribed under section 2072 is to become effective
a copy of the proposed rule. Such rule shall take effect no earlier than December 1
of the year in which such rule is so transmitted unless otherwise provided by
law. The Supreme Court may fix the extent such rule shall apply to proceedings
then pending, except that the Supreme Court shall not require the application of
such rule to further proceedings then pending to the extent that, in the opinion
of the court in which such proceedings are pending, the application of such rule
in such proceedings would not be feasible or would work injustice, in which
event the former rule applies.

(b) Any such rule creating, abolishing, or modifying an evidentiary privilege
shall have no force or effect unless approved by Act of Congress.

§2075. BANKRUPTCY RULES

The Supreme Court shall have the power to prescribe by general rules, the
forms of process, writs, pleadings, and motions, and the practice and procedure
in cases under title 11.

Such rules shall not abridge, enlarge, or modify any substantive right.

The Supreme Court shall transmit to Congress not later than May 1 of the
year in which a rule prescribed under this section is to become effective a copy
of the proposed rule. The rule shall take effect no earlier than December 1 of the
year in which it is transmitted to Congress unless otherwise provided by law.

The bankruptey rules promulgated under this section shall prescribe a form
for the statement required under section 707(b)(2)(C) of title 11 and may provide
general rules on the content of such statement.

§2077. PUBLICATION OF RULES; ADVISORY COMMITTEES

(a) The rules for the conduct of the business of each court except the
Supreme Court, that is authorized to prescribe rules of the conduct of such
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court’s business under section 2071 of this title, including the operating pro-
cedures of such court, shall be published. Each such court shall print or cause
to be printed necessary copies of the rules. The Judicial Conference shall
prescribe the fees for sales of copies under section 1913 of this title, but
the Judicial Conference may provide for free distribution of copies to mem-
bers of the bar of each court and to other interested persons.

(b) Each court, except the Supreme Court, that is authorized to prescribe
rules of conduct of such court’s business under section 2071 of this title shall
appoint an advisory committee for the study of the rules of practice and
internal operating procedures of the court of appeals and, in the case of an
advisory committee appointed by a court of appeals, of the rules of the judi-
cial council of the circuit. The advisory committee shall make
recommendations to the court concerning such rules and procedures.
Members of the committee shall serve without compensation, but the

Director may pay travel and transportation expenses in accordance with sec-
tion 5703 of title 5.

Chapter 133. Review — Miscellaneous Provisions

§2101.  SUPREME COURT; TIME FOR APPFAL OR CERTIORARI;
DOCKETING; STAY

(a) A direct appeal to the Supreme Court from any decision under section
1253 of this title, holding unconstitutional in whole or in part, any Act of
Congress, shall be taken within thirty days after the entry of the interlocutory or
final order, judgment or decree. The record shall be made up and the case
docketed within sixty days from the time such appeal is taken under rules pre-
scribed by the Supreme Court.

(b) Any other direct appeal to the Supreme Court which is authorized by
law, from a decision of a district court in any civil action, suit or proceeding, shall
be taken within thirty days from the judgment, order or decree, appealed from, if
interlocutory, and within sixty days if final.

(c) Any other appeal or any writ of certiorari intended to bring any judgment
of decree in a civil action, suit or proceeding before the Supreme Court for
review shall be taken or applied for within ninety days after the entry of such
judgment or decree. A justice of the Supreme Court, for good cause shown, may
extend the time for applying for a writ of certiorari for a period not exceeding
sixty days.

(d) The time for appeal or application for a writ of certiorari to review the
judgment of a State court in a criminal case shall be as prescribed by rules of
the Supreme Court;

(e) An application to the Supreme Court for a writ of certiorari to review a
case before judgment has been rendered in the court of appeals may be made at
any time before judgment;
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(f) In any case in which the final judgment or decree of any court is subject
to review by the Supreme Court on writ of certiorari, the execution and enforce-
ment of such judgment or decree may be stayed for a reasonable time to enable
the party aggrieved to obtain a writ of certiorari from the Supreme Court. The
stay may be granted by a judge of the court rendering the judgment or decree
or by a justice of the Supreme Court, and may be conditioned on the giving of
security, approved by such judge or justice, that if the aggrieved party fails to make
application for such writ within the period allotted therefor, or fails to obtain an
order granting his application, or fails to make his plea good in the Supreme
Court, he shall answer for all damages and costs which the other party may sustain
by reason of the stay.

(g) The time for application for a writ of certiorari to review a decision of the
United States Court of Appeals for the Armed Forces shall be as prescribed by
rules of the Supreme Court.

§2102. PRIORITY OF CRIMINAL CASE ON APPEAL FROM STATE COURT

Criminal cases on review from State courts shall have priority, on the
docket of the Supreme Court, over all cases except cases to which the
United States is a party and such other cases as the court may decide to be
of public importance.

§2103. [REPEALED]

§2104. REVIEWS OF STATE COURT DECISIONS

A review by the Supreme Court of a judgment or decree of a State court
shall be conducted in the same manner and under the same regulations, and
shall have the same effect, as if the judgment or decree reviewed had been
rendered in a court of the United States.

§2105. SCOPE OF REVIEW; ABATEMENT

There shall be no reversal in the Supreme Court or a court of appeals for
error in ruling upon matters in abatement which do not involve jurisdiction.

§2106. DETERMINATION

The Supreme Court or any other court of appellate jurisdiction may
affirm, modify, vacate, set aside or reverse any judgment, decree, or order
of a court lawfully brought before it for review, and may remand the cause
and direct the entry of such appropriate judgment, decree, or order, or
require such further proceedings to be had as may be just under the
circumstances.
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§2107. TIME FOR APPFAL TO COURT OF APPEALS

(a) Except as otherwise provided in this section, no appeal shall bring any
judgment, order or decree in an action, suit or proceeding of a civil nature before
a court of appeals for review unless notice of appeal is filed, within thirty days
after the entry of such judgment, order or decree.

(b) In any such action, suit or proceeding in which the United States or an
officer or agency thereof is a party, the time as to all parties shall be sixty days from
such entry.

(c) The district court may, upon motion filed not later than 30 days after the
expiration of the time otherwise set for bringing appeal, extend the time for
appeal upon a showing of excusable neglect or good cause. In addition, if the
district court finds —

(1) that a party entitled to notice of the entry of a judgment or order did not
receive such notice from the clerk or any party within 21 days of its entry, and

(2) that no party would be prejudiced, the district court may, upon motion
filed within 180 days after entry of the judgment or order or within 7 days
after receipt of such notice, whichever is earlier, reopen the time for appeal
for a period of 14 days from the date of entry of the order reopening the time
for appeal.

(d) This section shall not apply to bankruptcy matters or other proceedings
under Title 11.

§2108. PROOF OF AMOUNT IN CONTROVERSY

Where the power of any court of appeals to review a case depends upon
the amount or value in controversy, such amount or value, if not otherwise
satisfactorily disclosed upon the record, may be shown and ascertained by the
oath of a party to the case or by other competent evidence.

§2109. QUORUM OF SUPREME. COURT JUSTICES ABSENT

If a case brought to the Supreme Court by direct appeal from a district
court cannot be heard and determined because of the absence of a quorum of
qualified justices, the Chief Justice of the United States may order it remitted
to the court of appeals for the circuit including the district in which the case
arose, to be heard and determined by that court either sitting in banc or specially
constituted and composed of the three circuit judges senior in commission who
are able to sit, as such order may direct. The decision of such court shall be
final and conclusive. In the event of the disqualification or disability of one or
more of such circuit judges, such court shall be filled as provided in chapter 15
of this title.

In any other case brought to the Supreme Court for review, which cannot
be heard and determined because of the absence of a quorum of qualified justices,
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if a majority of the qualified justices shall be of opinion that the case cannot be
heard and determined at the next ensuing term, the court shall enter its order
affirming the judgment of the court from which the case was brought for review
with the same effect as upon affirmance by an equally divided court.

§2111. HARMLESS ERROR

On the hearing of any appeal or writ of certiorari in any case, the court shall
give judgment after an examination of the record without regard to errors or
defects which do not affect the substantial rights of the parties.

§2113.  DEFINITION

Forpurposesofthischapter, theterms“State court,” “State courts,” and “highest
courtofa State” include the District of Columbia Court of Appeals.

Part VI. Particular Proceedings
Chapter 151. Declaratory Judgments

§2201.  CREATION OF REMEDY

(a) In a case of actual controversy within its jurisdiction, except with respect
to Federal taxes other than actions brought under section 7428 of the Internal
Revenue Code of 1986 or a proceeding under section 505 or 1146 of title 11, or
in any civil action involving an antidumping or countervailing duty proceeding
regarding a class or kind of merchandise of a free trade area country (as defined
in section 510A(f)(10) of the Tariff Act of 1930), as determined by the adminis-
tering authority, any court of the United States, upon the filing of an appropriate
pleading, may declare the rights and other legal relations of any interested party
seeking such declaration, whether or not further relief is or could be sought. Any
such declaration shall have the force and effect of a final judgment or decree and
shall be reviewable as such.

(b) For limitations on actions brought with respect to drug patents see section
505 of the Federal Food, Drug, and Cosmetic Act.

§2202. FURTHER RELIEF

Further necessary or proper relief based on a declaratory judgment or decree
may be granted, after reasonable notice and hearing, against any adverse party
whose rights have been determined by such judgment.
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Chapter 155. Injunctions; Three-Judge Courts
§2281. [REPEALED]
§2282. [REPEALED]

§2283.  STAY OF STATE COURT PROCEEDINGS

A court of the United States may not grant an injunction to stay proceedings
in a State court except as expressly authorized by Act of Congress, or where
necessary in aid of its jurisdiction, or to protect or effectuate its judgments.

§2284. THREE-JUDGE COURT; WHEN REQUIRED; COMPOSITION;
PROCEDURE

(a) A district court of three judges shall be convened when otherwise
required by Act of Congress, or when an action is filed challenging the
constitutionality of the apportionment of congressional districts or the apportion-
ment of any statewide legislative body.

(b) In any action required to be heard and determined by a district court of
three judges under subsection (a) of this section, the composition and procedure
of the court shall be as follows:

(1) Upon the filing of a request for three judges, the judge to whom the
request is presented shall, unless he determines that three judges are not
required, immediately notify the chief judge of the circuit, who shall designate
two other judges, at least one of whom shall be a circuit judge. The judges so
designated, and the judge to whom the request was presented, shall serve as
members of the court to hear and determine the action or proceeding.

(2) If the action is against a State, or officer or agency thereof, at least
five days’” notice of hearing of the action shall be given by registered or certified
mail to the Governor and attorney general of the State.

(3) A single judge may conduct all proceedings except the trial, and enter
all orders permitted by the rules of civil procedure except as provided in this sub-
section. He may grant a temporary restraining order on a specific finding, based
on evidence submitted, that specified irreparable damage will result if the order
is not granted, which order, unless previously revoked by the district judge, shall
remain in force only until the hearing and determination by the district court of
three judges of an application for a preliminary injunction. A single judge shall
notappoint a master, or order a reference, or hear and determine any application
for a preliminary or permanent injunction or motion to vacate such an injunc-
tion, or enter judgment on the merits. Any action of a single judge may be
reviewed by the full court at any time before final judgment.
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Chapter 159. Interpleader

§2361. PROCESS AND PROCEDURE

In any civil action of interpleader or in the nature of interpleader under
section 1335 of this title, a district court may issue its process for all claimants and
enter its order restraining them from instituting or prosecuting any proceeding in
any State or United States court affecting the property, instrument or obligation
involved in the interpleader action until further order of the court. Such process
and order shall be returnable at such time as the court or judge thereof directs,
and shall be addressed to and served by the United States marshals for the respec-
tive districts where the claimants reside or may be found.

Such district court shall hear and determine the case, and may discharge the
plaintiff from further liability, make the injunction permanent, and make all
appropriate orders to enforce its judgment.

[See also §§1335 and 1397}

Chapter 161. United States as Party Generally

§2401. TIME FOR COMMENCING ACTION AGAINST UNITED STATES

(a) Except as provided by the Contract Disputes Act of 1978, every civil
action commenced against the United States shall be barred unless the complaint
is filed within six years after the right of action first accrues. The action of any
person under legal disability or beyond the seas at the time the claim accrues may
be commenced within three years after the disability ceases.

(b) A tort claim against the United States shall be forever barred unless it
is presented in writing to the appropriate Federal agency within two years after
such claim accrues or unless action is begun within six months after the date of
mailing, by certified or registered mail, of notice of final denial of the claim by
the agency to which it was presented.

§2402. JURY TRIAL IN ACTIONS AGAINST UNITED STATES

Subject to chapter 179 of this title, any action against the United States
under section 1346 shall be tried by the court without a jury, except that any
action against the United States under section 1346(a)(1) shall, at the request of
either party to such action, be tried by the court with a jury.

§2403. INTERVENTION BY UNITED STATES OR A STATE; CONSTITUTIONAL
QUESTION

(a) In any action, suit or proceeding in a court of the United States to which
the United States or any agency, office or employee thereof is not a party, wherein
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the constitutionality of any Act of Congress affecting the public interest is drawn
in question, the court shall certify such fact to the Attorney General, and shall
permit the United States to intervene for presentation of evidence, if evidence is
otherwise admissible in the case, and for argument on the question of constitu-
tionality. The United States shall, subject to the applicable provisions of law,
have all the rights of a party and be subject to all liabilities of a party as to court
costs to the extent necessary for a proper presentation of the facts and law relating
to the question of constitutionality.

(b) In any action, suit, or proceeding in a court of the United States to
which a State or any agency, officer, or employee thereof is not a party wherein
the constitutionality of any statute of that State affecting the public interest is
drawn in question, the court shall certify such fact to the attorney general of the
State, and shall permit the State to intervene for presentation of evidence, if
evidence is otherwise admissible in the case, and for argument on the question
of constitutionality. The State shall, subject to the applicable provisions of law,
have all the rights of a party and be subject to all liabilities of a party as to court
costs to the extent necessary for a proper presentation of the facts and law relating
to the question of constitutionality.

§2412. CoOSTS AND FEES

(a)(1) Except as otherwise specifically provided by statute, a judgment for
costs, as enumerated in section 1920 of this title, but not including the fees and
expenses of attorneys, may be awarded to the prevailing party in any civil action
brought by or against the United States or any agency or any official of the United
States acting in his or her official capacity in any court having jurisdiction of
such action. A judgment for costs when taxed against the United States shall, in
an amount established by statute, court rule, or order, be limited to reimbursing
in whole or in part the prevailing party for the costs incurred by such party in
the litigation.

(2) A judgment for costs, when awarded in favor of the United States in an
action brought by the United States, may include an amount equal to the filing
fee prescribed under section 1914(a) of this title. The preceding sentence shall
not be construed as requiring the United States to pay any filing fee.

(b) Unless expressly prohibited by statute, a court may award reasonable fees
and expenses of attorneys, in addition to the costs which may be awarded pur-
suant to subsection (a), to the prevailing party in any civil action brought by
or against the United States or any agency or any official of the United States act-
ing in his or her official capacity in any court having jurisdiction of such action.
The United States shall be liable for such fees and expenses to the same extent
that any other party would be liable under the common law or under the terms
of any statute which specifically provides for such an award.

(c)(1) Any judgment against the United States or any agency and any official
of the United States acting in his or her official capacity for costs pursuant to
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subsection (a) shall be paid as provided in sections 2414 and 2517 of this title and
shall be in addition to any relief provided in the judgment.

(2) Any judgment against the United States or any agency and any official

of the United States acting in his or her official capacity for fees and expenses
of attorneys pursuant to subsection (b) shall be paid as provided in sections
2414 and 2517 of this title, except that if the basis for the award is a finding
that the United States acted in bad faith, then the award shall be paid by any
agency found to have acted in bad faith and shall be in addition to any relief
provided in the judgment.

(d)(1)(A) Except as otherwise specifically provided by statute, a court shall

award to a prevailing party other than the United States fees and other expenses,
in addition to any costs awarded pursuant to subsection (a), incurred by that party
in any civil action (other than cases sounding in tort), including proceedings for
judicial review of agency action, brought by or against the United States in any
court having jurisdiction of that action, unless the court finds that the position of
the United States was substantially justified or that special circumstances make
an award unjust.
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(B) A party seeking an award of fees and other expenses shall, within
thirty days of final judgment in the action, submit to the court an application
for fees and other expenses which shows that the party is a prevailing party and
is eligible to receive an award under this subsection, and the amount sought,
including an itemized statement from any attorney or expert witness repre-
senting or appearing in behalf of the party stating the actual time expended
and the rate at which fees and other expenses are computed. The party shall
also allege that the position of the United States was not substantially justi-
fied. Whether or not the position of the United States was substantially
justified shall be determined on the basis of the record (including the record
with respect to the action or failure to act by the agency upon which the civil
action is based) which is made in the civil action for which fees and other
expenses are sought.

(C) The court, in its discretion, may reduce the amount to be awarded
pursuant to this subsection, or deny an award, to the extent that the prevailing
party during the course of the proceedings engaged in conduct which unduly
and unreasonably protracted the final resolution of the matter in controversy.

(D) I, in a civil action brought by the United States or a proceeding
for judicial review of an adversary adjudication described in section
504(a)(4) of title 5, the demand by the United States is substantially in excess
of the judgment finally obtained by the United States and is unreasonable
when compared with such judgment, under the facts and circumstances of the
case, the court shall award to the party the fees and other expenses related to
defending against the excessive demand, unless the party has committed a
willful violation of law or otherwise acted in bad faith, or special circumstances
make an award unjust. Fees and expenses awarded under this subparagraph
shall be paid only as a consequence of appropriations provided in advance.
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(2) For the purposes of this subsection —

(A) “fees and other expenses” includes the reasonable expenses of expert
witnesses, the reasonable cost of any study, analysis, engineering report, test,
or project which is found by the court to be necessary for the preparation of
the party’s case, and reasonable attorney fees (The amount of fees awarded
under this subsection shall be based upon prevailing market rates for the
kind and quality of the services furnished, except that

(i) no expert witness shall be compensated at a rate in excess of the
highest rate of compensation for expert witnesses paid by the United
States; and

(ii) attorney fees shall not be awarded in excess of $125 per hour
unless the court determines that an increase in the cost of living or a
special factor, such as the limited availability of qualified attorneys for the
proceedings involved, justifies a higher fee.);

(B) “party” means

(i) an individual whose net worth did not exceed $2,000,000 at the
time the civil action was filed, or

(ii) any owner of an unincorporated business, or any partnership,
corporation, association, unit of local government, or organization, the net
worth of which did not exceed $7,000,000 at the time the civil action
was filed, and which had not more than 500 employees at the time the
civil action was filed; except that an organization described in section
501(c)(3) of the Internal Revenue Code of 1986 (26 U.S.C. 501(c)(3))
exempt from taxation under section 501(a) of such Code, or a cooperative
association as defined in section 15(a) of the Agricultural Marketing Act
(12 U.S.C. 1141j(a)), may be a party regardless of the net worth of such
organization or cooperative association or for purposes of subsection
(d)(1)(D), a small entity as defined in section 601 of Title 5;

(C) “United States” includes any agency and any official of the United
States acting in his or her official capacity;

(D) “position of the United States” means, in addition to the position
taken by the United States in the civil action, the action or failure to act by
the agency upon which the civil action is based; except that fees and
expenses may not be awarded to a party for any portion of the litigation in
which the party has unreasonably protracted the proceedings;

(E) “civil action brought by or against the Unites States” includes an
appeal by a party, other than the United States, from a decision of a con-
tracting officer rendered pursuant to a disputes clause in a contract with
the Government or pursuant to the Contract Disputes Act of 1978;

(F) “court” includes the United States Claims Court and the United
States Court of Appeals for Veterans Claims;

(G) “final judgment” means a judgment that is final and not appealable,
and includes an order of settlement;
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(H) “prevailing party”, in the case of eminent domain proceedings,
means a party who obtains a final judgment (other than by settlement),
exclusive of interest, the amount of which is at least as close to the highest
valuation of the property involved that is attested to at trial on behalf of the
property owner as it is to the highest valuation of the property involved that
is attested to at trial on behalf of the Government; and

(I) “demand” means the express demand of the United States which
led to the adversary adjudication, but shall not include a recitation of the
maximum statutory penalty (i) in the complaint, or (ii) elsewhere when
accompanied by an express demand for a lesser amount.

(3) In awarding fees and other expenses under this subsection to a prevail-
ing party in any action for judicial review of an adversary adjudication, as
defined in subsection (b)(1)(C) of section 504 of title 5, United States Code,
or an adversary adjudication subject to the contract Disputes Act of 1978, the
court shall include in that award fees and other expenses to the same extent
authorized in subsection (a) of such section, unless the court finds that during
such adversary adjudication the position of the United States was substantially
justified, or that special circumstances make an award unjust.

(4) Fees and other expenses awarded under this subsection to a party shall
be paid by any agency over which the party prevails from any funds made avail-
able to the agency, by appropriation or otherwise.

(e) The provisions of this section shall not apply to any costs, fees and other
expenses in connection with any proceeding to which section 7430 of the
Internal Revenue Code of 1954 applies (determined without regard to subsec-
tions (b) and (f) of such section). Nothing in the preceding sentence shall prevent
the awarding under subsection (a) of section 2412 of title 28, United States Code,
of costs enumerated in section 1920 of such title (as in effect on October 1, 1981).

(f) If the United States appeals an award of costs or fees and other expenses
made against the United States under this section and the award is affirmed in
whole or in part, interest shall be paid on the amount of the award as affirmed.
Such interest shall be computed at the rate determined under section 1961(a) of
this title, and shall run from the date of the award through the day before the date
of the mandate of affirmance.
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PART II

SUPPLEMENTARY CASES, NOTES,
AND OTHER MATERIALS







PERSONAL JURISDICTION
II

B. The Modern Constitutional Formulation of Power
2. Absorbing In Rem Jurisdiction

Page 86. Replace the last full paragraph of Hanson v. Denkla
with:

The unilateral activity of those who claim some relationship with a nonresi-
dent defendant [the Delaware trustee] cannot satisfy the requirement of contact
with the forum State. The application of that rule will vary with the quality and
nature of the defendant’s activity, but it is essential in each case that there be some
act by which the defendant purposefully avails itself of the privilege of conducting
activities within the forum State, thus invoking the benefits and protections of its
laws. International Shoe Co. v. Washington. . .

3. Specific Jurisdiction: The Modern Cases

Page 116. In the 6th line of the first full paragraph (beginning “Once
it has been decided), insert between “the dispute” and “the
interstate judicial system’s”:

“the plaintiff’s interest in obtaining convenient and effective relief,”

4. General Jurisdiction
Page 132. Before note 3 insert:
The Gator.com panel decision was reargued en banc, but the case was dismissed
as moot when the court discovered that parties had settled — Gator paying

L.L. Bean an undisclosed sum and Bean dropping all claims except for a residual
$10,000 which Gator would pay Bean only if the en banc panel upheld the
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original dismissal for want of subject matter jurisdiction. The en banc opinion
held that this residual claim didn’t prevent the case from becoming moot, and
dismissed on these grounds without reaching the question of jurisdiction.

Gator.com Corp v. L.L.. Bean, Inc., 366 F.3d 789 (9th Cir. 2004).
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SUBJECT MATTER JURISDICTION OF
THE FEDERAL COURTS

It

B. Diversity Jurisdiction
Page 196. Before note 5c insert:

Congress has recently availed itself of the proposition that incomplete diversity
satisfies the constitutional requirements of Article III. The Class Action Fairness
Act of 2005 (codified in several sections of 28 U.S.C., including §1332), provides
for federal diversity jurisdiction over large (in excess of $5 million in controversy)
class actions in which “any member” of the class possesses the requisite diversity
based on state or foreign citizenship. 28 U.S.C. 1332(d)(2). The legislative history
suggests that Congress was concerned that state courts were hearing and deciding
class actions in which many or most members of the class came from other states;
it reached for diversity jurisdiction as a way to address this problem. Does this
suggest a different perspective on the use of diversity jurisdiction generally?
Should all such invocations of the jurisdiction be thus targeted at “national”
issues?

Page 197. Before note 9a insert:

Strawbridge’s rule of complete diversity limits the scope of §1332 beyond what
one would expect from reading its text. Another doctrine has a similar effect. In
Ankenbrandt v. Richards, 504 U.S. 689 (1992) the Court performed judicial
alchemy on a nineteenth-century decision. In Barber v. Barber, 62 U.S. 582
(1858) the Court had upheld diversity jurisdiction over an action to recover
alimony. Justice Daniels, in dissent, had argued that suits for divorce, alimony,
or child custody fell outside the scope of diversity jurisdiction, even if the spouses
were citizens of different states when suit was brought. One hundred thirty-four
years later Ankenbrandt said that, although Barber had never been expressly over-
ruled, Justice Daniels’s dissent had somehow become settled law. In Ankenbrandt
itself, the Court distinguished the “rule” in Barber and went on to hold that some
“domestic” cases could invoke diversity. For example, one former spouse could sue
the other in tort for child abuse. It is fair to say that neither Ankenbrandt nor its
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nineteenth-century predecessor, Barber v. Barber, 62 U.S. 582 (1858), are master-
pieces of judicial persuasion.

Page 198. Before note 10 insert:

d. The courts have carved another, similar exception, both out of §1331 and
§1332, this one for probate cases. Like divorce, probate has traditionally been
handled by state courts, even when the claimants to an estate came from different
states. The Supreme Court is scheduled to hear argument in a case that in part
challenges this proposition. Marshall v. Marshall (In re Marshall), 392 F. 3d 1118
(9th Cir. 2004), cert. granted 126 S.Ct. 35 (2005) arose from facts that made
tabloid headlines: a 26-year old exotic dancer married a very wealthy 90-year old
man. After his death, litigation over the estate erupted between the husband’s
children by a previous marriage and his widow, known professionally as Anna
Nicole Smith. Two actions were filed: a Texas probate proceeding, in which the
son prevailed, and a federal bankruptcy proceeding in California (the widow filed
for bankruptey as a result of her failure to inherit the bulk of the estate). The
courts involved issued conflicting decisions — the Texas courts favoring the son
and the federal courts the widow. The U.S. Supreme Court granted certiorari to
resolve four questions concerning federal jurisdiction and the appropriate under-
standing of the probate exception.

Page 202. Replace note 5S¢ with:

c. Although the courts and Congress have thus displayed skepticism about
“ordinary” diversity cases, Congress has recently expanded diversity jurisdiction in
two notable instances. Legislating in the wake of September 11, 2001, Congress
in 28 U.S.C. §1369 provided for original federal jurisdiction over “accident”
cases involving the death of at least seventy-five persons so long as “minimal”
diversity was present. (The legislation was so hastily drafted that the enacted bill
refers to “phantom” bills that did not pass; it has not been thus far tested or
explicated). More recently the Class Action Fairness Act of 2005 similarly uses
an expansive definition of diversity, coupled with a large amount in controversy.
According to the newly enacted 28 U.S.C. §1332(d)(2), the district courts have
original jurisdiction if the aggregated amount in controversy exceeds $5 million
and “any member” (italics added) of the class possesses the requisite diversity.
Another section of the same statute extends diversity jurisdiction over what it calls
“mass actions.” 28 U.S.C. §1332(d)(11). “Mass actions” are defined as suits
involving 100 or more plaintiffs involving common issues of law or fact that
have been consolidated for trial. Examples might include air crashes or similar
disasters that give rise to lawsuits.
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One can perceive in both these statutes an interesting use of diversity jurisdic-
tion: It “federalizes” cases in which one might imagine a significant national
interest. It does so not by supplying substantive law but by drawing into the federal
courts cases where the parties and the size of the harm done by the claim-inducing
injury suggest more than local interest.

And, like any new legislation, the Act has created significant litigation inter-
preting it. For example, who bears the burden of proving or disproving that the
$5 million amount in controversy is satisfied? One federal court ruled that the
plaintiff must do so, reasoning from the legislative history. Berry v. American
Express Publishing Corp., 381 F. Supp. 2d 1118 (C.D. Cal. 2005). Another
found that it was the defendant’s burden, reasoning from the general proposition
that one invoking federal jurisdiction has the burden of showing it is properly
invoked. Brill v. Countrywide Home Loans, Inc., 427 F. 3d 446 (7th Cir. 2005).

Page 204. Replace note 2e with:

e. Courts have struggled with the question of how to apply these principles to
class actions. Before the enactment of 28 U.S.C. 1367 (discussed in the next
section) lower courts had held that each member of a class had to satisfy the
jurisdictional amount in controversy (recall that this will matter only if the case is
based solely on diversity). The passage of §1367 re-opened the question: could
the amount in controversy requirement be satisfied so long as some members of
the class satisfied it — with the remaining members carried along under the wing
of supplemental jurisdiction? Yes, held the U.S. Supreme Court, resolving dis-
agreement among the circuits. Exxon Corp. v. Allapattah Services, Inc., 125 S.
Ct. 2611 (2005). The case is reproduced below, at page 398.

Meanwhile, Congress in enacting the Class Action Fairness Act of 2005 has
overtaken the Court in one important respect. Cases displaying minimal diversity
and more than $5 million in aggregated damages will often fall within this newly
created branch of diversity jurisdiction, regardless of the number of members meet-
ing the jurisdictional individually. 28 U.S. C. 1332(d). The Act is discussed
more fully below in the section of this supplement dealing with Joinder (see

pages 438-445).

Page 206. Replace the third sentence of note 2e with:

He alleges more than $100,000 in damages for each claim.

Page 210. Replace note 1 with:

1. As a review of the chapter so far — and to be clear why supplemental
jurisdiction mattered to the plaintiffs, consider the following:
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a. If the defamation claims proceeded, the defendant broadcaster would
almost certainly raise a First Amendment argument — that the allegations in
the broadcast were substantially true, or, if false, were not recklessly so — and
thus constitutionally protected. Why doesn’t this federal ingredient in the case
provide a basis for arising under jurisdiction?

b. What about diversity? The opinion tells us:

The plaintiffs, 51 Falun Gong practitioners who are visiting Chinese nationals, U.S.
residents, or U.S. citizens, allege violations of their rights under the Constitution
and federal and state law by persons and entities associated with the People’s
Republic of China (“PRC”). The defendants are the PRC Ministry of State
Security, the PRC Ministry of Public Security, PRC national broadcasting entity
China Central Television (“CCTV”), various PRC embassy and consulate officials,
several unidentified persons employed by the PRC, the head of a Chinese-
American association, and California corporation CTC.

254 F. Supp. 2d 62. Why wouldn’t this alignment of plaintiffs and defendants
have satisfied the requirements of diversity jurisdiction?

c. The plaintiffs could, however, have carved out a group of plaintiffs —
perhaps the U.S. citizens not residents of California — to satisfy diversity require-
ments. Think, however, of the strategy of the law suit: What story did the plaintiffs
want to tell that would have been wholly or partly defeated by this alignment of
parties?

Page 212. Before E. Removal insert:

6. One of the issues presented by §1367(b) arises from its use of particular
Rules to enumerate the diversity cases that are “in” and “out” of supplemental
jurisdiction. One of the linguistically possible readings of that section would
allow plaintiffs who did not meet the jurisdictional amount to join permissively
with other plaintiffs who did meet that amount, sheltering under supplemental
jurisdiction. After allowing the question to percolate for several years in the
circuits, the Supreme Court addressed it definitively in an opinion that sheds
light not only on removal but on the Court’s understanding of diversity jurisdic-
tion as well.

Exxon Mobil Corp. v. Allapattah Services, Inc.
125 S. Ct. 2611 (2005)

Justice KENNEDY delivered the opinion of the Court.

These consolidated cases present the question whether a federal court in a
diversity action may exercise supplemental jurisdiction over additional plaintiffs
whose claims do not satisfy the minimum amount-in-controversy requirement,
provided the claims are part of the same case or controversy as the claims of
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plaintiffs who do allege a sufficient amount in controversy. Our decision turns on
the correct interpretation of 28 U.S.C. §1367. The question has divided the
Courts of Appeals, . . .

We hold that, where the other elements of jurisdiction are present and at
least one named plaintiff in the action satisfies the amount-in-controversy require-
ment, §1367 does authorize supplemental jurisdiction over the claims of other
plaintiffs in the same Article III case or controversy, even if those claims are for
less than the jurisdictional amount specified in the statute setting forth the
requirements for diversity jurisdiction. . . .

I

In 1991, about 10,000 Exxon dealers filed a class-action suit against the
Exxon Corporation in the United States District Court for the Northern
District of Florida. The dealers alleged an intentional and systematic scheme
by Exxon under which they were overcharged for fuel purchased from Exxon.
The plaintiffs invoked the District Court’s §1332(a) diversity jurisdiction. After a
unanimous jury verdict in favor of the plaintiffs, the District Court certified the
case for interlocutory review, asking whether it had properly exercised §1367
supplemental jurisdiction over the claims of class members who did not meet
the jurisdictional minimum amount in controversy. . . .

I
A

The district courts of the United States, as we have said many times, are
“courts of limited jurisdiction. They possess only that power authorized by
Constitution and statute,” Kokkonen v. Guardian Life Ins. Co. of America, 511
U.S. 375,377 (1994). In order to provide a federal forum for plaintiffs who seck to
vindicate federal rights, Congress has conferred on the district courts original
jurisdiction in federal-question cases — civil actions that arise under the
Constitution, laws, or treaties of the United States. 28 U.S.C. §1331. In order
to provide a neutral forum for what have come to be known as diversity cases,
Congress also has granted district courts original jurisdiction in civil actions
between citizens of different States, between U.S. citizens and foreign citizens,
or by foreign states against U.S. citizens. §1332. To ensure that diversity juris-
diction does not flood the federal courts with minor disputes, §1332(a) requires
that the matter in controversy in a diversity case exceed a specified amount,
currently $75,000. §1332(a).

Although the district courts may not exercise jurisdiction absent a statutory
basis, it is well established — in certain classes of cases — that, once a court has
original jurisdiction over some claims in the action, it may exercise supplemental
jurisdiction over additional claims that are part of the same case or controversy.
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The leading modern case for this principle is Mine Workers v. Gibbs, 383 U.S.
715 (1966).

We have not, however, applied Gibbs' expansive interpretive approach to
other aspects of the jurisdictional statutes. For instance, we have consistently
interpreted §1332 as requiring complete diversity: In a case with multiple plain-
tiffs and multiple defendants, the presence in the action of a single plaintiff from
the same State as a single defendant deprives the district court of original diversity
jurisdiction over the entire action. Strawbridge v. Curtiss, 3 Cranch 267 (1806);
Owen Equipment & Erection Co. v. Kroger, 437 U.S. 365, 375 (1978). The
complete diversity requirement is not mandated by the Constitution, State
Farm Fire & Casualty Co. v. Tashire, 386 U.S. 523, 530-531 (1967), or by the
plain text of §1332(a). The Court, nonetheless, has adhered to the complete
diversity rule in light of the purpose of the diversity requirement, which is to
provide a federal forum for important disputes where state courts might favor, or
be perceived as favoring, home-state litigants. The presence of parties from the
same State on both sides of a case dispels this concern, eliminating a principal
reason for conferring §1332 jurisdiction over any of the claims in the action. The
specific purpose of the complete diversity rule explains both why we have not
adopted Gibbs’ expansive interpretive approach to this aspect of the jurisdictional
statute and why Gibbs does not undermine the complete diversity rule. In order
for a federal court to invoke supplemental jurisdiction under Gibbs, it must first
have original jurisdiction over at least one claim in the action. Incomplete di-
versity destroys original jurisdiction with respect to all claims, so there is nothing
to which supplemental jurisdiction can adhere.

In contrast to the diversity requirement, most of the other statutory prere-
quisites for federal jurisdiction, including the federal-question and amount-in-
controversy requirements, can be analyzed claim by claim. . . .

B
In Finley we emphasized that “[w]hatever we say regarding the scope of
jurisdiction conferred by a particular statute can of course be changed by
Congress.” In 1990, Congress accepted the invitation. It passed the Judicial
Improvements Act, 104 Stat. 5089, which enacted §1367, the provision which
controls these cases.
Section 1367 provides, in relevant part:

(a) Except as provided in subsections (b) and (c) or as expressly provided otherwise
by Federal statute, in any civil action of which the district courts have original
jurisdiction, the district courts shall have supplemental jurisdiction over all other
claims that are so related to claims in the action within such original jurisdiction
that they form part of the same case or controversy under Article III of the United
States Constitution. Such supplemental jurisdiction shall include claims that in-
volve the joinder or intervention of additional parties.
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