Federal Rules of Civil Procedure Rule 19

Free joinder of claims and remedies is one of the basic purposes of unification
of the admiralty and civil procedure. The amendment accordingly provides for the
inclusion in the rule of maritime claims as well as those which are legal and
equitable in character.

Rule 19. Joinder of Persons Needed for Just Adjudication

(a) Persons to Be Joined If Feasible. A person who is subject to service of
process and whose joinder will not deprive the court of jurisdiction over the
subject matter of the action shall be joined as a party in the action if (1) in the
person’s absence complete relief cannot be accorded among those already parties,
or@ the person claims an interest relating to the subject of the action and is
so $ttuated that the disposition of the action in the person’s absence ma@as a
practical matter impair or impede the person’s ability to protect that intérest or
(ii) leave any of the persons already parties subject to a substantial risk of incur-
ring double, multiple, or otherwise inconsistent obligations by reason of the
claimed interest. If the person has not been so joined, the court shall order that
the person be made a party. If the person should join as a plaintiff but refuses to
do so, the person may be made a defendant, or, in a proper case, an involuntary
plaintiff. If the joined party objects to venue and joinder of that party would
render the venue of the action improper, that party shall be dismissed from the
action.

(b) Determination by Court Whenever Joinder Not Feasible. If a person
as described in subdivision (a)(1)-(2) hereof cannot be made a party, the court shall
determine whether in equity and good conscience the action should proceed
among the parties before it, or should be dismissed, the absent person being thus
regarded as indispensable. The factors to be considered by the court include: first,
to what extent a judgment rendered in the person’s absence might be prejudicial
to the person or those already parties; second, the extent to which, by protective
provisions in the judgment, by the shaping of relief, or other measures, the prej-
udice can be lessened or avoided; third, whether a judgment rendered in the
person’s absence will be adequate; fourth, whether the plaintiff will have an ade-
quate remedy if the action is dismissed for nonjoinder.

(c) Pleading Reasons for Nonjoinder. A pleading asserting a claim for
relief shall state the names, if known to the pleader, of any persons as described
in subdivision (a)(1)-(2) hereof who are not joined, and the reasons why they are
not joined.

(d) Exception of Class Actions. This rule is subject to the provisions of

Rule 23.
As amended Feb. 28, 1966, eff. July 1, 1966; Mar. 2, 1987, eff. Aug. 1, 1987.
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ADVISORY COMMITTEE NOTES, 1966 AMENDMENTS . . .
The Amended Rule

New subdivision (a) defines the persons whose joinder in the action is desirable.
Clause (1) stresses the desirability of joining those persons in whose absence the
court would be obliged to grant partial or “hollow” rather than complete relief to
the parties before the court. The interests that are being furthered here are not
only those of the parties, but also that of the public in avoiding repeated lawsuits
on the same essential subject matter. Clause (2) (i) recognizes the importance of
protecting the person whose joinder is in question against the practical prejudice
to him which may arise through a disposition of the action in his absence. Clause
(2) (ii) recognizes the need for considering whether a party may be left, after the
adjudication, in a position where a person not joined can subject him to a double
or otherwise inconsistent liability. See Reed, 55 Mich. L. Rev. at 330, 338; Note,
65 Harv. L. Rev. at 1052-57; Developments in the Law, 71 Harv. L. Rev. at 881-85.

The subdivision (a} definition of persons to be joined is not couched in terms
of the abstract nature of their interests — “joint,” “united,” “separable,” or the like.
See N.Y. Temporary Comm. on Courts, First Preliminary Report, [Legis.
Doc. 1957;] Developments in the Law, supra, at 880. It should be noted particularly,
however, that the description is not at variance with the settled authorities holding
that a tortfeasor with the usual “joint-and-several” liability is merely a permissive
party to an action against another with like liability. See 3 Moore’s Federal Practice,
§2153 (2d ed. 1963); 2 Barron & Holtzoff, Federal Practice & Procedure §513.8
(Wright ed. 1961). Joinder of these tortfeasors continues to be regulated by Rule 20;
compare Rule 14 on third-party practice.

If a person as described in subdivision (a)(1)-(2) is amenable to service of
process and his joinder would not deprive the court of jurisdiction in the sense of
competence over the action, he should be joined as a party; and if he has not been
joined, the court should order him to be brought into the action. If a party joined
has a valid objection to the venue and chooses to assert it, he will be dismissed
from the action.

Subdivision (b). When a person as described in subdivision (a)(1)-(2) cannot
be made a party, the court is to determine whether in equity and good conscience
the action should proceed among the parties already before it, or should be
dismissed. That this decision is to be made in the light of pragmatic considerations
has often been acknowledged by the courts. See Roos v. Texas Co., 23 F.2d 171
(2d Cir. 1927), cert. denied, 277 U.S. 587 (1928); Nites-Bement-Pond Co. v. Iron
Moulders’ Union, 254 U.S. 77, 80 (1920). The subdivision sets out four relevant
considerations drawn from the experience revealed in the decided cases. The factors
are to a certain extent overlapping, and they are not intended to exclude other
considerations which may be applicable in particular situations.

The first factor brings in a consideration of what a judgment in the action would
mean to the absentee. Would the absentee be adversely affected in a practical sense,
and if so, would the prejudice be immediate and serious, or remote and minor? The
possible collateral consequences of the judgment upon the parties already joined are
also to be appraised. Would any party be exposed to a fresh action by the absentee,
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and if so, how serious is the threat? See the elaborate discussion in Reed, supra; cf.
A. L. Smith Iron Co. v. Dickson, 141 F.2d 3 (2d Cir. 1944); Caldwell Mfg. Co. v.
Unique Balance Co., 18 FR.D. 258 (S.D.N.Y. 1955).

The second factor calls attention to the measures by which prejudice may be
averted or lessened. The “shaping of relief” is a familiar expedient to this end. See
e.g., the award of money damages in lieu of specific relief where the latter might
affectan absentee adversely. Ward v. Deavers, 203 F.2d 72 (D.C. Cir. 1953); Miller &
Lux, Inc. v. Nickel, 141 F. Supp. 41 (N.D. Calif. 1956). On the use of “protective
provisions,” see Roos v. Texas Co., supra; Atwood v. Rhode Island Hosp. Trust Co.,
275 Fed. 513, 519 (Ist Cir. 1921), cert. denied, 257 U.S. 661 (1922); cf. Stumpf v.
Fidelity Gas Co., 294 F.2d 886 (9th Cir. 1961); and the general statement in
National Licorice Co. v. Labor Board, 309 U.S. 350, 363 (1940).

Sometimes the party is himself able to take measures to avoid prejudice. Thus
a defendant faced with a prospect of a second suit by an absentee may be in a posi-
tion to bring the latter into the action by defensive interpleader. See Hudson v.
Newell, 172 F.2d 848, 852, mod., 176 F.2d 546 (5th Cir. 1949); Gauss v. Kirk, F.2d
83, 86 (D.C. Cir. 1952); Abel v. Brayton Flying Service, Inc., 248 F.2d 713, 716 (5th
Cir. 1957) (suggestion of possibility of counterclaim under Rule 13(h)); cf. Parker
Rust-Proof Co. v. Western Union Tel. Co., 105 F.2d 976 (2d Cir. 1939), cert. denied,
308 U.S. 597 (1939). So also the absentee may sometimes be able to avert prejudice
to himself by voluntarily appearing in the action or intervening on an ancillary basis.
See Developments in the Law, supra, 71 Harv. L. Rev. at 882; Annot., Intervention
or Subsequent Joinder of Parties as Affecting Jurisdiction of Federal Court Based on
Diversity of Citizenship, 134 A.L.R. 335 (1941); Johnson v. Middleton, 175 F.2d 535
(7th Cir. 1949); Kentucky Nat. Gas Corp. v. Duggins, 165 F.2d 1011 (6th Cir. 1948);
McComb v. McCormack, 159 F.2d 219 (5th Cir. 1947). The court should consider
whether this, in turn, would impose undue hardship on the absentee. (For the pos-
sibility of the court’s informing an absentee of the pendency of the action, see com-
ment under subdivision (¢} below.)

The third factor — whether an “adequate” judgment can be rendered in the
absence of a given person — calls attention to the extent of the relief that can be
accorded among the parties joined. It mashes with the other factors, especially the
“shaping of relief” mentioned under the second factor. Cf. Kroese v. General Steel
Castings Corp., 179 F.2d 760 (3d Cir. 1949), cert. denied, 339 U.S. 983 (1950).

The fourth factor, looking to the practical effects of a dismissal, indicates that the
court should consider whether there is any assurance that the plaintiff, if dismissed,
could sue effectively in another forum where better joinder would be possible.
See Fitzgerald v. Haynes, 241 F.2d 417, 420 (3d Cir. 1957); Fouke v. Schenewerk,
197 F.2d 234, 236 (Sth Cir. 1952); cf. Warfield v. Marks, 190 F.2d 178 (5th
Cir. 1951).

The subdivision uses the word “indispensable” only in a conclusory sense, that
is, a person is “regarded as indispensable” when he cannot be made a party and,
upon consideration of the factors above-mentioned, it is determined that in his
absence it would be preferable to dismiss the action, rather than to retain it.

A person may be added as a party at any stage of the action on motion or on the
court’s initiative (see Rule 21); and a motion to dismiss, on the ground that a person
has not been joined and justice requires that the action should not proceed in his
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absence, may be made aslate as the trial on the merits (see Rule 12(h) (2), as amended;
cf. Rule 12(b) (7), asamended). However, when the moving party is seeking dismissal
in order to protect himself against a later suit by the absent person (subdivision (a) (2)
(ii)), and is not secking vicariously to protect the absent person against a prejudicial
judgment (subdivision (a) (2) (i)), his undue delay in making the motion can properly
be counted against him as a reason for denying the motion. A joinder question should
be decided with reasonable promptness, but decision may properly be deferred if
adequate information is not available at the time. Thus the relationship of an absent
person to the action, and the practical effects of an adjudication upon him and others,
may not be sufficiently revealed at the pleading stage; in such a case it would be appro-
priate to defer decision until the action was further advanced. Cf. Rule 12(d). . . .

Subdivision (c) parallels the predecessor subdivision (c¢) of Rule 19. In some
situations it may be desirable to advise a person who has not been joined of the fact
that the action is pending, and in particular cases the court in its discretion may itself
convey this information by directing a letter or other informal notice to the absentee.

Rule 20. Permissive Joinder of Parties

(a) Permissive Joinder. All persons may join in one action as plaintiffs if
they assert any right to relief jointly, severally, or in the alternative in respect of
or arising out of the same transaction, occurrence, or series of transactions or
occurrences and if any question of law or fact common to all these persons will
arise in the action. All persons (and any vessel, cargo or other property subject
to admiralty process in rem) may be joined in one action as defendants if there
is asserted against them jointly, severally, or in the alternative, any right to relief
in respect of or arising out of the same transaction, occurrence, or series of
transactions or occurrences and if any question of law or fact common to all
defendants will arise in the action. A plaintiff or defendant need not be interested
in obtaining or defending against all the relief demanded. Judgment may be
given for one or more of the plaintiffs according to their respective rights to relief,
and against one or more defendants according to their respective liabilities.

(b) Separate Trials. The court may make such orders as will prevent a party
from being embarrassed, delayed, or put to expense by the inclusion of a party
against whom the party asserts no claim and who asserts no claim against the
party, and may order separate trials or make other orders to prevent delay or
prejudice.

As amended Feb. 28, 1966, eff. July 1, 1966; Mar. 2, 1987, eff. Aug. 1, 1987.

Rule 21. Misjoinder and Nonjoinder of Parties

Misjoinder of parties is not ground for dismissal of an action. Parties may be
dropped or added by order of the court on motion of any party or of its own
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initiative at any stage of the action and on such terms as are just. Any claim
against a party may be severed and proceeded with separately.

Rule 22. Interpleader

(1) Persons having claims against the plaintiff may be joined as defendants
and required to interplead when their claims are such that the plaintiff is or may
be exposed to double or multiple liability. It is not ground for objection to the
joinder that the claims of the several claimants or the titles on which their claims
depend do not have a common origin or are not identical but are adverse to and
independent of one another, or that the plaintiff avers that the plaintiff is not
liable in whole or in part to any or all of the claimants. A defendant exposed to
similar liability may obtain such interpleader by way of cross-claim or counter-
claim. The provisions of this rule supplement and do not in any way limit the
joinder of parties permitted in Rule 20.

(2) The remedy herein provided is in addition to and in no way supersedes or
limits the remedy provided by Title 28, U.S.C. §§1335, 1397, and 2361. Actions
under those provisions shall be conducted in accordance with these rules.

As amended Dec. 29, 1948, eff. Oct. 20, 1949; Mar. 2, 1987, eft. Aug. 1,
1987.

Rule 23. Class Actions

(a) Prerequisites to a Class Action. One or more members of a class may
sue or be sued as representative parties on behalf of all only if (1) the class is so
numerous that joinder of all members is impracticable, (2) there are questions of
law or fact common to the class, (3) the claims or defenses of the representative
parties are typical of the claims or defenses of the class, and (4) the representative
parties will fairly and adequately protect the interests of the class.

(b) Class Actions Maintainable. An action may be maintained as a class
action if the prerequisites of subdivision (a) are satisfied, and in addition:
(1) the prosecution of separate actions by or against individual members of
the class would create a risk of
(A) inconsistent or varying adjudications with respect to individual mem-
bers of the class which would establish incompatible standards of conduct for
the party opposing the class, or
(B) adjudications with respect to individual members of the class which
would as a practical matter be dispositive of the interests of the other members
not parties to the adjudications or substantially impair or impede their ability
to protect their interest; or
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(2) the party opposing the class has acted or refused to act on grounds
generally applicable to the class, thereby making appropriate final injunctive
relief or corresponding declaratory relief with respect to the class as a whole; or

(3) the court finds that the questions of law or fact common to the members
of the class predominate over any questions affecting only individual members,
and that a class action is superior to other available methods for the fair and effi-
cient adjudication of the controversy. The matters pertinent to the findings
include: (A) the interest of members of the class in individually controlling the
prosecution or defense of separate actions; (B) the extent and nature of any liti-
gation concerning the controversy already commenced by or against members of
the class; (C) the desirability or undesirability of concentrating the litigation
of the claims in the particular forum; (D) the difficulties likely to be encountered
in the management of a class action.

(¢) Determining by Order Whether to Certify a Class Action; Appointing
Class Counsel; Notice and Membership in Class; Judgment; Multiple Classes
and Subclasses.

(1)

(A) When a person sues or is sued as a representative of a class, the court
must — at an early practicable time — determine by order whether to certify
the action as a class action.

(B) An order certifying a class action must define the class and the class
claims, issues, or defenses, and must appoint class counsel under Rule 23(g).

(C) An order under Rule 23(c)(1) may be altered or amended before final
judgment.

(2)

(A) For any class certified under Rule 23(b)(1) or (2), the court may direct
appropriate notice to the class.

(B) For any class certified under Rule 23(b)(3), the court must direct to
class members the best notice practicable under the circumstances, including
individual notice to all members who can be identified through reasonable
effort. The notice must concisely and clearly state in plain, easily understood
language:

e the nature of the action,

o the definition of the class certified,

e the class claims, issues, or defenses,

e that a class member may enter an appearance through counsel if the

member so desires,

o that the court will exclude from the class any member who requests

exclusion, stating when and how members may elect to be excluded, and

e the binding effect of a class judgment on class members under Rule

23(c)(3).

(3) The judgment in an action maintained as a class action under subdivi-
sion (b)(1) or (b)(2), whether or not favorable to the class, shall include and
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describe those whom the court finds to be members of the class. The judgment
in an action maintained as a class action under subdivision (b)(3), whether or not
favorable to the class, shall include and specify or describe those to whom the
notice provided in subdivision (c)(2) was directed, and who have not requested
exclusion, and whom the court finds to be members of the class.

(4) When appropriate (A) an action may be brought or maintained as a class
action with respect to particular issues, or (B) a class may be divided into subclasses
and each subclass treated as a class, and the provisions of this rule shall then be con-
strued and applied accordingly.

(d) Orders in Conduct of Actions. In the conduct of actions to which this
rule applies, the court may make appropriate orders: (1) determining the course
of proceedings or prescribing measures to prevent undue repetition or complica-
tion in the presentation of evidence or argument; (2) requiring, for the protection
of the members of the class or otherwise for the fair conduct of the action, that
notice be given in such manner as the court may direct to some or all of the
members of any step in the action, or of the proposed extent of the judgment, or
of the opportunity of members to signify whether they consider the representation
fair and adequate, to intervene and present claims or defenses, or otherwise to
come into the action; (3) imposing conditions on the representative parties or on
intervenors; (4) requiring that the pleadings be amended to eliminate therefrom
allegations as to representation of absent persons, and that the action proceed
accordingly; (5) dealing with similar procedural matters. The orders may be
combined with an order under Rule 16, and may be altered or amended as may
be desirable from time to time.

(e) Settlement, Voluntary Dismissal, or Compromise.

(1)

(A) The court must approve any settlement, voluntary dismissal, or
compromise of the claims, issues, or defenses of a certified class.

(B) The court must direct notice in a reasonable manner to all class mem-
bers who would be bound by a proposed settlement, voluntary dismissal, or
compromise.

(C) The court may approve a settlement, voluntary dismissal, or compro-
mise that would bind class members only after a hearing and on finding that
the settlement, voluntary dismissal, or compromise is fair, reasonable, and
adequate.

(2) The parties seeking approval of a settlement, voluntary dismissal, or com-
promise under Rule 23(e)(1) mustfile a statement identifying any agreement made
in connection with the proposed settlement, voluntary dismissal, or compromise.

(3) In an action previously certified as a class action under Rule 23(b)(3), the
court may refuse to approve a settlement unless it affords a new opportunity to
request exclusion to individual class members who had an earlier opportunity to
request exclusion but did not do so.
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(f) Appeals. A court of appeals may in its discretion permit an appeal from
An order of a district court granting or denying class action certification under
this rule if application is made to it within ten days after entry of the order. An
appeal does not stay proceedings in the district court unless the district judge or
the court of appeals so orders.

(g) Class Counsel.
(1) Appointing Class Counsel.

(A) Unless a statute provides otherwise, a court that certifies a class must
appoint class counsel.

(B) An attorney appointed to serve as class counsel must fairly and ade-
quately represent the interests of the class.

(C) In appointing class counsel, the court

(i) must consider:

o the work counsel has done in identifying or investigating poten-
tial claims in the action,

e counsel’s experience in handling class actions, other complex
litigation, and claims of the type asserted in the action,

o counsel’s knowledge of the applicable law, and

e the resources counsel will commit to representing the class;

(ii) may consider any other matter pertinent to counsel’s ability to fairly
and adequately represent the interests of the class;

(iii) may direct potential class counsel to provide information on any
subject pertinent to the appointment and to propose terms for attorney fees
and nontaxable costs; and

(iv) may make further orders in connection with the appointment.

(2) Appointment Procedure.

(A) The court may designate interim counsel to act on behalf of the
putative class before determining whether to certify the action as a class action.

(B) When there is one applicant for appointment as class counsel, the
court may appoint that applicant only if the applicant is adequate under Rule
23(g)(1)(B) and (C). If more than one adequate applicant seeks appointment
as class counsel, the court must appoint the applicant best able to represent the
interests of the class.

(C) The order appointing class counsel may include provisions about the
award of attorney fees or nontaxable costs under Rule 23(h).

(h) Attorney Fees Award. In an action certified as a class action, the court
may award reasonable attorney fees and nontaxable costs authorized by law or by
agreement of the parties as follows:

(1) Motion for Award of Attorney Fees. A claim for an award of attorney fees
and nontaxable costs must be made by motion under Rule 54(d)(2), subject to the
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provisions of this subdivision, at a time set by the court. Notice of the motion must
be served on all parties and, for motions by class counsel, directed to class mem-
bers in a reasonable manner.

(2) Objections to Motion. A class member, or a party from whom payment
is sought, may object to the motion.

(3) Hearing and Findings. The court may hold a hearing and must find the
facts and state its conclusions of law on the motion under Rule 52(a).

(4) Reference to Special Master or Magistrate Judge. The court may refer
issues related to the amount of the award to a special master or to a magistrate
judge as provided in Rule 54(d)(Z)(D).

As amended Feb. 28, 1966, eff. July 1, 1966; Mar. 2, 1987, eff. Aug. 1, 1987;
Apr. 24 1998, eff. Dec. 1, 1998; Mar. 27, 2003, eff. Dec. 1, 2003.

ADVISORY COMMITTEE NOTES, 1966 AMENDMENTS

The amended rule describes in more practical terms the occasions for main-
taining class actions; provides that all class actions maintained to the end as such will
result in judgments including those whom the court finds to be members of the
class, whether or not the judgment is favorable to the class; and refers to the mea-
sures which can be taken to assure the fair conduct of these actions. . . .

Subdivision (b)(1). The difficulties which would be likely to arise if resort were
had to separate actions by or against the individual members of the class here furnish
the reasons for, and the principal key to, the propriety and value of utilizing the class-
action device. The considerations stated under clauses (A) and (B) are comparable
to certain of the elements which define the persons whose joinder in an action is
desirable as stated in Rule 19(a), as amended. See amended Rule 19(a) (2) (i) and
(ii), and the Advisory Committee’s Note thereto; Hazard, Indispensable Party: The
Historical Origin of a Procedural Phantom, 61 Colum. L. Rev. 1254, 1259-60
(1961); cf. 3 Moore, [Federal Practice,] 4223.08, at 3435.

Clause (A): One person may have rights against, or be under duties toward,
numerous persons constituting a class, and be so positioned that conflicting or
varying adjudications in lawsuits with individual members of the class might estab-
lish incompatible standards to govern his conduct. The class action device can be
used effectively to obviate the actual or virtual dilemma which would thus confront
the party opposing the class. The matter has been stated thus: “The felt necessity for
a class action is greatest when the courts are called upon to order or sanction the
alteration of the status quo in circumstances such that a large number of persons are
in a position to call on a single person to alter the status quo, or to complain if it is
altered, and the possibility exists that [the] actor might be called upon to act in
inconsistent ways.” Louisell & Hazard, Pleading and Procedure: State and Federal
719 (1962); see Supreme Tribe of Ben-Hur v. Cauble, 255 U.S. 356, 366-67 (1921).

To illustrate: Separate actions by individuals against a municipality to declare a bond
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issue invalid or condition or limit it, to prevent or limit the making of a particular
appropriation or to compel or invalidate an assessment, might create a risk of incon-
sistent or varying determinations. In the same way, individual litigations of the rights
and duties of riparian owners, or of landowners’ rights and duties respecting a
claimed nuisance, could create a possibility of incompatible adjudications. Actions
by or against a class provide a ready and fair means of achieving unitary adjudication.

Clause (B): This clause takes in situations where the judgment in a nonclass
action by or against an individual member of the class, while not technically con-
cluding the other members, might do so as a practical matter. The vice of an indi-
vidual action would lie in the fact that the other members of the class, thus
practically concluded, would have had no representation in the lawsuit. In an action
by policy holders against a fraternal benefit association attacking a financial reorga-
nization of the society, it would hardly have been practical, if indeed it would have
been possible, to confine the effects of a validation of the reorganization to the indi-
vidual plaintiffs.

In various situations an adjudication as to one or more members of the class will
necessarily or probably have an adverse practical effect on the interests of other
members who should therefore be represented in the lawsuit. This is plainly the case
when claims are made by numerous persons against a fund insufficient to satisfy all
claims. A class action by or against representative members to settle the validity of
the claims as a whole, or in groups, followed by separate proof of the amount of each
valid claim and proportionate distribution of the fund, meets the problem.

Subdivision (b)(2). This subdivision is intended to reach situations where a
party has taken action or refused to take action with respect to a class, and final relief
of an injunctive nature or of a corresponding declaratory nature, settling the legality
of the behavior with respect to the class as a whole, is appropriate. Delcaratory relief
“corresponds” to injunctive relief when as a practical matter it affords injunctive
relief or serves as a basis for later injunctive relief. The subdivision does not extend
to cases in which the appropriate final relief relates exclusively or predominantly to
money damages. Action or inaction is directed to a class within the meaning of this
subdivision even if it has taken effect or is threatened only as to one or a few mem-
bers of the class, provided it is based on grounds which have general application to
the class.

Hlustrative are various actions in the civil-rights field where a party is charged with
discriminating unlawfully against a class, usually one whose members are incapable of
specific enumeration. Subdivision (b)(2) is not limited to civil-rights cases. Thus an
action looking to specific or declaratory relief could be brought by a numerous class of
purchasers, say retailers of a given description, against a seller alleged to have under-
taken to sell to that class at prices higher than those set for other purchasers, say retail-
ers of another description, when the applicable law forbids such a pricing differential.
So also a patentee of a machine, charged with selling or licensing the machine on
condition that purchasers or licensees also purchase or obtain licenses to use an ancil-
lary unpatented machine, could be sued on a class basis by a numerous group of
purchasers or licensees, or by a numerous group of competing sellers or licensors of the
unpatented machine, to test the legality of the “tying” condition.
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Subdivision (b)(3). In the situations to which this subdivision relates, class-
action treatment is not as clearly called for as in those described above, but it may
nevertheless be convenient and desirable depending upon the particular facts.
Subdivision (b)(3) encompasses those cases in which a class action would achieve
economies of time, effort, and expense, and promote uniformity of decision as to
persons similarly situated, without sacrificing procedural faimess or bringing about
other undesirable results. Cf. Chafee, [Some Problems of Equity 201 (1950).]

The court is required to find, as a condition of holding that a class action may
be maintained under this subdivision, that the questions common to the class
predominate over the questions affecting individual members. It is only where this
predominance exists that economies can be achieved by means of the class-action
device. In this view, a fraud perpetrated on numerous persons by the use of similar
misrepresentations may be an appealing situation for a class action, and it may
remain so despite the need, if liability is found, for separate determination of the
damages suffered by individuals within the class. On the other hand, although
having some common core, a fraud case may be unsuited for treatment as a class
action if there was material variation in the representations made or in the kinds of
degrees of reliance by the persons to whom they were addressed. . . .

That common questions predominate is not itself sufficient to justify a class
action under subdivision (b)(3), for another method of handling the litigious situa-
tion may be available which has greater practical advantages. . . .

Factors (A)-(D) are listed, non-exhaustively, as pertinent to the findings. The
court is to consider the interests of individual members of the class in controlling
their own litigations and carrying them on as they see fit.

In this connection the court should inform itself of any litigation actually pend-
ing by or against the individuals. The interests of individuals in conducting separate
lawsuits may be so strong as to call for denial of a class action. On the other hand,
these interests may be theoretic rather than practical: the class may have a high degree
of cohesion and prosecution of the action through representatives would be quite
unobjectionable, or the amounts at stake for individuals may be so small that separate
suits would be impracticable. The burden that separate suits would impose on the
party opposing the class, or upon the court calendars, may also fairly be considered.

Also pertinent is the question of the desirability of concentrating the trial of the
claims in the particular forum by means of a class action, in contrast to allowing the
claims to be litigated separately in forums to which they would ordinarily be brought.
Finally, the court should consider the problems of management which are likely to
arise in the conduct of a class action.

ADVISORY COMMITTEE NOTES, 2003 AMENDMENTS

Subdivision (¢). Subdivision (c) is amended in several respects. The require-
ment that the court determine whether to certify a class “as soon as practicable after
commencement of an action” is replaced by requiring determination “at an early
practicable time.” The notice provisions are substantially revised.

Paragraph (1). Subdivision (c)(1)(A) is changed to require that the determina-
tion whether to certify a class be made “at an early practicable time.” The “as soon
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as practicable” exaction neither reflects prevailing practice nor captures the many
valid reasons that may justify deferring the initial certification decision. . . .

Paragraph (2). The first change made in Rule 23(c)(2) is to call attention
to the court’s authority — already established in part by Rule 23(d)(2) — to direct
notice of certification to a Rule 23(b)(1) or (b)(2) class. The present rule expressly
requires notice only in actions certified under Rule 23(b)(3). Members of classes
certified under Rules 23(b)(1) or (b)(2) have interests that may deserve protection by
notice.

The authority to direct notice to class members in a (b)(1) or (b)(2) class
action should be exercised with care. For several reasons, there may be less need
for notice than in a (b)(3) class action. There is no right to request exclusion from
a (b)(1) or (b)(2) class. The characteristics of the class may reduce the need for
formal notice. The cost of providing notice, moreover, could easily cripple actions
that do not seek damages. The court may decide not to direct notice after balancing
the risk that notice costs may deter the pursuit of class relief against the benefits of
notice. . . .

Subdivision (e). Subdivision (e) is amended to strengthen the process of
reviewing proposed class-action settlements. Settlement may be a desirable
means of resolving a class action. But court review and approval are essential to
assure adequate representation of class members who have not participated in
shaping the settlement.

Paragraph (1). Subdivision (e)(1)(A) expressly recognizes the power of a class
representative to settle class claims, issues, or defenses. . . .

Subdivision (e)(1)(C) states the standard for approving a proposed settlement
that would bind class members. The settlement must be fair, reasonable, and ade-
quate. A helpful review of many factors that may deserve consideration is provided
by I re: Prudential Ins. Co. America Sales Practice Litigation Agent Actions, 148 F.3d
283, 316-324 (3d Cir. 1998). Further guidance can be found in the Manual for
Complex Litigation. The court must make findings that support the conclusion that
the settlement is fair, reasonable, and adequate. The findings must be set out in suf-
ficient detail to explain to class members and the appellate court the factors that bear
on applying the standard. Settlement review also may provide an occasion to review
the cogency of the initial class definition. The terms of the settlement themselves, or
objections, may reveal divergent interests of class members and demonstrate the need
to redefine the class or to designate subclasses. Redefinition of a class certified under
Rule 23(b)(3) may require notice to new class members under Rule 23(c)(2)(B).
See Rule 23(c)(1)(C).

Paragraph (2). Subdivision (e)(2) requires parties seeking approval of a settle-
ment, voluntary dismissal, or compromise under Rule 23(e)(1) to file a statement
identifying any agreement made in connection with the settlement. This provision
does not change the basic requirement that the parties disclose all terms of the
settlement or compromise that the court must approve under Rule 23(e)(1). It aims
instead at related undertakings that, although seemingly separate, may have
influenced the terms of the settlement by trading away possible advantages for the
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class in return for advantages for others. Doubts should be resolved in favor of iden-
tification. . . .

Paragraph (3). . . . Rule 23(e)(3) authorizes the court to refuse to approve a
settlement unless the settlement affords a new opportunity to elect exclusion in a
case that settles after a certification decision if the earlier opportunity to elect exclu-
sion provided with the certification notice has expired by the time of the settlement
notice. A decision to remain in the class is likely to be more carefully considered and
is better informed when settlement terms are known.

The opportunity to request exclusion from a proposed settlement is limited to
members of a (b)(3) class. Exclusion may be requested only by individual class
members; no class member may purport to opt out other class members by way of
another class action. . . .

Subdivision (g). Subdivision (g) is new. It responds to the reality that the
selection and activity of class counsel are often critically important to the successful
handling of a class action. Until now, courts have scrutinized proposed class counsel
as well as the class representative under Rule 23(a)(4). This experience has recog-
nized the importance of judicial evaluation of the proposed lawyer for the class, and
this new subdivision builds on that experience rather than introducing an entirely
new element into the class certification process. Rule 23(a)(4) will continue to call
for scrutiny of the proposed class representative, while this subdivision will guide the
court in assessing proposed class counsel as part of the certification decision. This
subdivision recognizes the importance of class counsel, states the obligation to
represent the interests of the class, and provides a framework for selection of class
counsel. The procedure and standards for appointment vary depending on whether
there are multiple applicants to be class counsel. The new subdivision also provides
a method by which the court may make directions from the outset about the
potential fee award to class counsel in the event the action is successful. . . .

Paragraph 1(B) recognizes that the primary responsibility of class counsel,
resulting from appointment as class counsel, is to represent the best interests of the
class. The rule thus establishes the obligation of class counsel, an obligation that may
be different from the customary obligations of counsel to individual clients.
Appointment as class counsel means that the primary obligation of counsel is to the
class rather than to any individual members of it. The class representatives do not
have an unfettered right to “fire” class counsel. In the same vein, the class represen-
tatives cannot command class counsel to accept or reject a settlement proposal. To
the contrary, class counsel must determine whether seeking the court’s approval of a
settlement would be in the best interests of the class as a whole.

Paragraph 1(C) articulates the basic responsibility of the court to appoint class
counsel who will provide the adequate representation called for by paragraph (1)(B).
It identifies criteria that must be considered and invites the court to consider any
other pertinent matters. Although couched in terms of the court’s duty, the listing
also informs counsel secking appointment about the topics that should be addressed
in an application for appointment or in the motion for class certification. . . .
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The court may also direct counsel to propose terms for a potential award of
attorney fees and nontaxable costs. Attorney fee awards are an important feature of
class action practice, and attention to this subject from the outset may often be a
productive technique. Paragraph (2)(C) therefore authorizes the court to provide
directions about attorney fees and costs when appointing class counsel. Because
there will be numerous class actions in which this information is not likely to be use-
ful, the court need not consider it in all class actions. . . .

In many instances, the court may need to proceed with care in assessing
the value conferred on class members. Settlement regimes that provide for future
payments, for example, may not result in significant actual payments to class
members. In this connection, the court may need to scrutinize the manner and
operation of any applicable claims procedure. In some cases, it may be appropriate
to defer some portion of the fee award until actual payouts to class members are
known. Settlements involving nonmonetary provisions for class members also
deserve careful scrutiny to ensure that these provisions have actual value to the class.
On occasion the court’s Rule 23(e) review will provide a solid basis for this sort of
evaluation, but in any event it is also important to assessing the fee award for the
class. . . .

Subdivision (h). Subdivision (h)isnew. Fee awardsare a powerful influence on
the way attorneys initiate, develop, and conclude class actions. Class action attorney
fee awards have heretofore been handled, along with all other attorney fee awards,
under Rule 54(d)(2), but that rule is not addressed to the particular concerns of class
actions. This subdivision is designed to work in tandem with new subdivision (g) on
appointment of class counsel, which may afford an opportunity for the court to pro-
vide an early framework for an eventual fee award, or for monitoring the work of class
counsel during the pendency of the action. . . .

Active judicial involvement in measuring fee awards is singularly important
to the proper operation of the class-action process. Continued reliance on caselaw
development of fee-award measures does not diminish the court’s responsibility.
In a class action, the district court must ensure that the amount and mode of pay-
ment of attorney fees are fair and proper whether the fees come from a common
fund or are otherwise paid. Even in the absence of objections, the court bears this
responsibility. . . .

Rule 23.1. Derivative Actions by Shareholders

In a derivative action brought by one or more shareholders or members to
enforce a right of a corporation or of an unincorporated association, the corpora-
tion or association having failed to enforce a right which may properly be asserted
by it, the complaint shall be verified and shall allege (1) that the plaintiff was a
shareholder or member at the time of the transaction of which the plaintiff com-
plains or that the plaintiff’s share or membership thereafter devolved on the plain-
tiff by operation of law, and (2) that the action is not a collusive one to confer
jurisdiction on a court of the United States which it would not otherwise have.

64




Federal Rules of Civil Procedure Rule 24

The complaint shall also allege with particularity the efforts, if any, hade by the
plaintiff to obtain the action the plaintiff desires from the directors or comparable
authority and, if necessary, from the shareholders or members, and the reasons for
the plaintiff’s failure to obtain the action or for not making the effort. The deriv-
ative action may not be maintained if it appears that the plaintiff does not fairly
and adequately represent the interests of the shareholders or members similarly
situated in enforcing the right of the corporation or association. The action shall
not be dismissed or compromised without the approval of the court, and notice of
the proposed dismissal or compromise shall be given to shareholders or members
in such manner as the court directs.

Added Feb. 28, 1966, eff. July 1, 1966; amended Mar. 2, 1987, eff. Aug. 1,
1987.

Rule 23.2. Actions Relating to Unincorporated Associations

An action brought by or against the members of an unincorporated associa-
tion as a class by naming certain members as representative parties may be main-
tained only if it appears that the representative parties will fairly and adequately
protect the interests of the association and its members. In the conduct of the
action the court may make appropriate orders corresponding with those described
in Rule 23(d), and the procedure for dismissal or compromise of the action shall
correspond with that provided in Rule 23(c).

Added Feb. 28, 1966, eff. July 1, 1966.

ADVISORY COMMITTEE NOTES ON THE ADOPTION OF RULE 23.2

Although an action by or against representatives of the membership of an unincor-
porated association has often been viewed as a class action, the real or main purpose
of this characterization has been to give “entity treatment” to the association when
for formal reasons it cannot sue or be sued as a jural person under Rule 17(b). See
Louisell & Hazard, Pleading and Procedure: State and Federal 718 (1962); 3
Moore’s Federal Practice 4223.08 (2d ed. 1963). . . . Rule23.2 dealsseparately with
these actions, referring where appropriate to Rule 23.

Rule 24. Intervention

(a) Intervention of Right. Upon timely application anyone shall be permit-
ted to intervene in an action: (1) when a statute of the United States confers an
unconditional right to intervene; or (2) when the applicant claims an interest
relating to the property or transaction which is the subject of the action and the
applicant is so situated that the disposition of the action may as a practical matter
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impair or impede the applicant’s ability to protect that interest, unless the appli-
cant’s interest is adequately represented by existing parties.

(b) Permissive Intervention. Upon timely application anyone may be per-
mitted to intervene in an action: (1) when a statute of the United States confers
a conditional right to intervene; or (2) when an applicant’s claim or defense and
the main action have a question of law or fact in common. When a party to an
action relies for ground of claim or defense upon any statute or executive order
administered by a federal or state governmental officer and agency or upon any
regulation, order, requirement or agreement issued or made pursuant to the

; statute or executive order, the officer or agency upon timely application may be
f *?; permitted to intervene in the action. In exercising its discretion the court shall
o f consider whether the intervention will unduly delay or prejudice the adjudication
g\f of the rights of the original parties.
} -

(c) Procedure. A person desiring to intervene shall serve a motion to
intervene upon the parties as provided in Rule 5. The motion shall state the
grounds therefor and shall be accompanied by a pleading setting forth the claim
or defense for which intervention is sought. The same procedure shall be followed
when a statute of the United States gives a right to intervene. When the constitu-
tionality of an act of Congress affecting the public interest is drawn in question in
any action to which the United States or an officer, agency, or employee thereof is
not a party, the court shall notify the Attorney General of the United States as pro-
vided in Title 28, U.S.C. §2403. When the constitutionality of any statute of a
State affecting the public interest is drawn in question in any action in which that
State or any agency, officer, or employee thereof is not a party, the court shall
notify the attorney general of the State as provided in Title 28, U.S.C. §2403. A
party challenging the constitutionality of legislation should call the attention of
the court to its consequential duty, but failure to do so is not a waiver of any con-
stitutional right otherwise timely asserted.

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Dec. 29, 1948, eff. Oct. 20,
1949; Jan. 21, 1963, eff. July 1, 1963; Feb. 28, 1966, eff. July 1, 1966; Mar. 2,
1987, eff. Aug. 1, 1987; Apr. 30, 1991, eff. Dec. 1, 1991.

ADVISORY COMMITTEE NOTES, 1966 AMENDMENTS

... If an absentee would be substantially affected in a practical sense by the
determination made in an action, he should, as a general rule, be entitled to inter-
vene, and his right to do so should not depend on whether there is a fund to be
distributed or otherwise disposed of. Intervention of right is here seen to be a kind of
counterpart to Rule 19(a)(2)(i) on joinder of persons needed for a just adjudication:
where, upon motion of a party in an action, an absentee should be joined so that he
may protect his interest which as a practical matter may be substantially impaired by
the disposition of the action, he ought to have a right to intervene in the action on
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his own motion. See Louisell & Hazard, Pleading and Procedure: State and Federal
749-50 (1962). . . .

Original Rule 24(a)(2), however, made it a condition of intervention that “the
applicant is or may be bound by a judgment in the action,” and this created diffi-
culties with intervention in class actions. If the “bound” language was read literally
in the sense of res judicata, it could defeat intervention in some meritorious cases. A
member of a class to whom a judgment in a class action extended by its terms (see
Rule 23(c)(3), as amended) might be entitled to show in a later action, when the
judgment in the class action was claimed to operate as res judicata against him, that
the “representative” in the class action had not in fact adequately represented him.
If he could make this showing, the class-action judgment might be held not to bind
him. See Hansberry v. Lee, 311 U.S. 32 (1940). If a class member sought to
intervene in the class action proper, while it was still pending, on grounds of inade-
quacy of representation, he could be met with the argument: if the representation
was in fact inadequate, he would not be “bound” by the judgment when it was sub-
sequently asserted against him as res judicata, hence he was not entitled to intervene;
if the representation was in fact adequate, there was no occasion or ground for inter-
vention. See Sam Fox Publishing Co. v. United States, 366 U.S. 683 (1961); cf.
Sutphen Estates, Tric. v. United States, 342 U.S. 19 (1951). This reasoning might be
linguistically justified by original Rule 24(a)(2); but it could lead to poor results.
Compare the discussion in International M. & I. Corp. v. Von Clemm, 301 F.2d 857
(2d Cir. 1962); Atlantic Refining Co. v. Standard Oil Co., 304 F.2d 387 (D.C. Cir.
1962). A class member who claims that his “representative” does not adequately rep-
resent him, and is able to establish that proposition with sufficient probability,
should not be put to the risk of having a judgment entered in the action which by its
terms extends to him, and be obliged to test the validity of the judgment as applied
to his interest by a later collateral attack. Rather he should, as a general rule, be
entitled to intervene in the action.

The amendment provides that an applicant is entitled to intervene in an action
when his position is comparable to that of a person under Rule 19(a)(2)(i), as
amended, unless his interest is already adequately represented in the action by exist-
ing parties. The Rule 19(a)(2)(i) criterion imports practical considerations, and the
deletion of the “bound” language similarly frees the rule from undue preoccupation
with strict considerations of res judicata.

The representation whose adequacy comes into question under the amended
rule is not confined to formal representation like that provided by a trustee for his
beneficiary or a representative party in a class action for a member of the class.
A party to an action may provide practical representation to the absentee seeking
intervention although no such formal relationship exists between them, and the
adequacy of this practical representation will then have to be weighed. See
International M. & I. Corp. v. Von Clemm, and Atlantic Refining Co. v. Standard
Oil Co., both supra; Wolpe v. Poretsky, 144 F.2d 505 (D.C. Cir 1944), cert. denied,
323 U.S. 777 (1944); cf. Ford Motor Co. v. Bisanz Bros., 249 F.2d 22 (8th Cir. 1957);
and generally, Annot., 84 A L.R.2d 1412 (1962).

An intervention of right under the amended rule may be subject to appropriate
conditions or restrictions responsive among other things to the requirements of efficient
conduct of the proceedings.
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Rule 25. Substitution of Parties

(a) Death.

(1) If a party dies and the claim is not thereby extinguished, the court
may order substitution of the proper parties. The motion for substitution may
be made by any party or by the successors or representatives of the deceased
party and, together with the notice of hearing, shall be served on the parties as
provided in Rule 5 and upon persons not parties in the manner provided in Rule
4 for the service of a summons, and may be served in any judicial district. Unless
the motion for substitution is made not later than 90 days after the death is sug-
gested upon the record by service of a statement of the fact of the death as provided
herein for the service of the motion, the action shall be dismissed as to the
deceased party.

(2) In the event of the death of one or more of the plaintiffs or of one or more
of the defendants in an action in which the right sought to be enforced survives
only to the surviving plaintiffs or only against the surviving defendants, the action
does not abate. The death shall be suggested upon the record and the action shall
proceed in favor of or against the surviving parties.

(b) Incompetency. If a party becomes incompetent, the court upon motion
served as provided in subdivision (a) of this rule may allow the action to be con-
tinued by or against the party’s representative.

(c) Transfer of Interest. In case of any transfer of interest, the action may be
continued by or against the original party, unless the court upon motion directs
the person to whom the interest is transferred to be substituted in the action or
joined with the original party. Service of the motion shall be made as provided in
subdivision (a) of this rule.

(d) Public Officers; Death or Separation from Office.

(1) When a public officer is a party to an action in an official capacity and
during its pendency dies, resigns, or otherwise ceases to hold office, the action
does not abate and the officer’s successor is automatically substituted as a party.
Proceedings following the substitution shall be in the name of the substituted
party, but any misnomer not affecting the substantial rights of the parties shall be
disregarded. An order of substitution may be entered at any time, but the omis-
sion to enter such an order shall not affect the' substitution.

(2) A public officer who sues or is sued in an official capacity may be
described as a party by the officer’s official title rather than by name; but the court
may require the officer’s name to be added.

As amended Dec. 29, 1948, eff. Oct. 20, 1949; Apr. 17, 1961, eff. July 19,
1961; Jan. 21, 1963, eff. July 1, 1963; Mar. 2, 1987, eff. Aug. 1, 1987.
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V. Depositions and Discovery

Rule 26. General Provisions Governing Discovery;
Duty of Disclosure

(a) Required Disclosures; Methods to Discover Additional Matter.

(1) Initial Disclosures. Except in categories of proceedings specified in Rule
26(a)(1)(E), or to the extent otherwise stipulated or directed by order, a party
must, without awaiting a discovery request, provide to other parties:

(A) the name and, if known, the address and telephone number of each
individual likely to have discoverable information that the disclosing party may
use to support its claims or defenses, unless solely for impeachment, identify-
ing the subjects of the information;

(B) a copy of, or a description by category and location of, all documents,
data compilations, and tangible things that are in the possession, custody, or
control of the party and that the disclosing party may use to support its claims
or defenses, unless solely for impeachment;

(C) a computation of any category of damages claimed by the disclosing
party, making available for inspection and copying as under Rule 34 the docu-
ments or other evidentiary material, not privileged or protected from disclo- (\
sure, on which such computatlon is based including materials bearing on the ¢ @W
nature and extent of injuries suffered; and

(D) for inspection and copying as under Rule 34 any insurance agreement

under which any person carrying on an insurance business may be liable to sat- ﬁ‘

isfy part or all of a judgment which may be entered in the action or to indem-
nify or reimburse for payments made to satisfy the judgment.
(E) The following categories of proceedings are exempt from initial dis-.
closure under Rule 26(a)(1):
(i) an action for review on an administrative record;
(ii) a petition for habeas corpus or other proceeding to challenge a
criminal conviction or sentence;
(i) an action brought without counsel by a person in custody of the
United States, a state, or a state subdivision;
(iv) an action to enforce or quash an administrative summons or sub-
poena;
(v) an action by the United States to recover benefit payments;
(vi) an action by the United States to collect on a student loan guaran-
teed by the United States;
(vii) a proceeding ancillary to proceedings in other courts; and
(viii) an action to enforce an arbitration award.
These disclosures must be made at or within 14 days after the Rule 26(f)
conference unless a different time is set by stipulation or court order, or unless
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a party objects during the conference that initial disclosures are not appropriate
in the circumstances of the action and states the objection in the Rule 26(f)
discovery plan. In ruling on the objection, the court must determine what disclo-
sures — if any — are to be made, and set the time for disclosure.

Any party first served or otherwise joined after the Rule 26(f) conference
must make these disclosures within 30 days after being served or joined unless a
different time is set by stipulation or court order. A party must make its initial dis-
closures based on the information then reasonably available to it and is not
excused from making its disclosures because it has not fully completed its inves-
tigation of the case or because it challenges the sufficiency of another party’s dis-
closures or because another party has not made its disclosures.

(2) Disclosure of Expert Testimony. :

(A) In addition to the disclosures required by paragraph (1), a party shall
disclose to other parties the identity of any person who may be used at trial to
present evidence under Rules 702, 703, or 705* of the Federal Rules of
Evidence.

(B) Except as otherwise stipulated or directed by the court, this disclosure
shall, with respect to a witness who is retained or specially employed to provide
expert testimony in the case or whose duties as an employee of the party
regularly involve giving expert testimony, be accompanied by a written report
prepared and signed by the witness. The report shall contain a complete
statement of all opinions to be expressed and the basis and reasons therefor; the
data or other information considered by the witness in forming the opinions;
any exhibits to be used as a summary of or support for the opinions; the
qualifications of the witness, including a list of all publications authored by the
witness within the preceding ten years; the compensation to be paid for
the study and testimony; and a listing of any other cases in which the witness
has testified as an expert at trial or by deposition within the preceding four
years.

(C) These disclosures shall be made at the times and in the sequence
directed by the court. In the absence of other directions from the court or stip-
ulation by the parties, the disclosures shall be made at least 90 days before the
trial date or the date the case is to be ready for trial or, if the evidence is
intended solely to contradict or rebut evidence on the same subject matter
identified by another party under paragraph (2)(B), within 30 days after the dis-
closure made by the other party. The parties shall supplement these disclosures
when required under subdivision (e)(1).

(3) Pretrial Disclosures. In addition to the disclosures required by Rule
26(a)(1) and (2), a party must provide to other parties and promptly file with the

*[Federal Rules of Evidence 702-705 describe the ways in which parties may introduce experts’
testimony at trial. — ED.]

70




Federal Rules of Civil Procedure Rule 26

court the following information regarding the evidence that it may present at trial
other than solely for impeachment:

(A) the name and, if not previously provided, the address and telephone
number of each witness, separately identifying those whom the party expects to
present and those whom the party may call if the need arises;

(B) the designation of those witnesses whose testimony is expected to be
presented by means of a deposition and, if not taken stenographically, a tran-
script of the pertinent portions of the deposition testimony; and

(C) an appropriate identification of each document or other exhibit,
including summaries of other evidence, separately identifying those which the
party expects to offer and those which the party may offer if the need arises.

Unless otherwise directed by the court, these disclosures must be made at least
30 days before trial. Within 14 days thereafter, unless a different time is specified
by the court, a party may serve and promptly file a list disclosing (i) any objections
to the use under Rule 32(a) of a deposition designated by another party under
Rule 26(a)(3)(B) and (ii) any objection, together with the grounds therefor, that
may be made to the admissibility of materials identified under Rule 26(a)(3)(C).
Objections not so disclosed, other than objections under Rules 402 and 403* of
the Federal Rules of Evidence, are waived unless excused by the court for good
cause.

(4) Form of Disclosures. Unless the court orders otherwise, all disclosures
under Rule 26(a)(1) through (3) must be made in writing, signed, and served.

(5) Methods to Discover Additional Matter. Partics may obtain discovery
by one or more of the following methods: depositions upon oral examination or
written questions; written interrogatories; production of documents or things or
permission to enter upon land or other property under Rule 34 or 45(a)(1)(C), for
inspection and other purposes; physical and mental examinations; and requests
for admission.

(b) Discovery Scope and Limits. Unless otherwise limited by order of the
court in accordance with these rules, the scope of discovery is as follows:

(1) In General. Parties may obtain discovery regarding any matter, not priv-
ileged, that is relevant to the claim or defense of any party, including the
existence, description, nature, custody, condition, and location of any books, doc-
uments, or other tangible things and the identity and location of persons havmg
knowledge of any discoverable matte, Wor good cause, the court may order
_.discovery of any matter relevant to the subject matter mvolved in the action.
%‘&Bﬂwevant information need not be admissible at the trial if the discovery appears

*[Federal Rules of Evidence 402 provides that evidence is admissible only if relevant; F.R.E.
403 excludes even relevant evidence if it is likely to prejudice, confuse of mislead the jury, or if it
is likely to lead to unwarranted delay. — ED.]
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reasonably calculated to lead to the discovery of admissible evidence. All discov-
ery is subject to the limitations imposed by Rule 26(b)(2)(i), (ii), and (iii).

(2) Limitations. By order, the court may alter the limits in these rules on the
number of depositions and interrogatories, or the length of depositions under
Rule 30. By order or local rule, the court may also limit the number of requests
under Rule 36. The frequency or extent of use of the discovery methods otherwise
permitted under these rules and by any local rule shall be limited by the court if it
determinesthat: (i) thediscoverysoughtisunreasonably cumulative orduplicative, or
is obtainable from some other source that is more convenient, less burdensome, or
less expensive; (ii) the party seeking discovery has had ample opportunity by dis-
covery in the action to obtain the information sought; or (iii) the burden or
expense of the proposed discovery outweighs its likely benefit, taking into account
the needs of the case, the amount in controversy, the parties’ resources, the impor-
tance of the issues at stake in the litigation, and the importance of the proposed
discovery in resolving the issues. The court may act upon its own initiative after
reasonable notice or pursuant to a motion under Rule 26(c).

(3) Trial Preparation: Materials. Subject to the provisions of subdivision
(b)(4) of this rule, a party may obtain discovery of documents and tangible things
otherwise discoverable under subdivision (b)(1) of this rule and prepared in antic-
ipation of litigation or for trial by or for another party or by or for that other party’s
representative (including the other party’s attorney, consultant, surety, indemnitor,
insurer, or agent) only upon showing that the party seeking discovery has
substantial need of the materials in the preparation of the party’s case and that the
party is unable without undue hardship to obtain the substantial equivalent of
the materials by other means. In ordering discovery of such materials when the
required showing has been made, the court shall protect against disclosure of the
mental impressions, conclusions, opinions, or legal theories of an attorney or
other representative of a party concerning the litigation.

A party may obtain without the required showing a statement concerning
the action or its subject matter previously made by that party. Upon request, a per-
son not a party may obtain without the required showing a statement concerning
the action or its subject matter previously made by that person. If the request is
refused, the person may move for a court order. The provisions of Rule 37(a)(4)
apply to the award of expenses incurred in relation to the motion. For purposes of
this paragraph, a statement previously made is (A) a written statement signed or
otherwise adopted or approved by the person making it, or (B) a stenographic,
mechanical, electrical, or other recording, or a transcription thereof, which is a
substantially verbatim recital of an oral statement by the person making it and
contemporaneously recorded.

(4) Trial Preparation: Experts
(A) A party may depose any person who has been identified as an expert
whose opinions may be presented at trial. If a report from the expert is required
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under subdivision (a)(2)(B), the deposition shall not be conducted until after
the report is provided.

(B) A party may, through interrogatories or by deposition, discover facts
known or opinions held by an expert who has been retained or specially
employed by another party in anticipation of litigation or preparation for trial
and who is not expected to be called as a witness at trial only as provided in
Rule 35(b) or upon a showing of exceptional circumstances under which it is
impracticable for the party seeking discovery to obtain facts or opinions on the
same subject by other means.

(C) Unless manifest injustice would result, (i) the court shall require that
the party seeking discovery pay the expert a reasonable fee for time spent in
responding to discovery under this subdivision; and (ii) with respect to discov-
ery obtained under subdivision (b)(4)(B) of this rule the court shall require the
party seeking discovery to pay the other party a fair portion of the fees and
expenses reasonably incurred by the latter party in obtaining facts and opinions
from the expert.

(5) Claims of Privilege or Protection of Trial Preparation Materials. When
a party withholds information otherwise discoverable under these rules by claiming
that it is privileged or subject to protection as trial preparation material, the party
shall make the claim expressly and shall describe the nature of the documents,
communications, or things not produced or disclosed in a manner that, without
revealing information itself privileged or protected, will enable other parties to
assess the applicability of the privilege or protection.

(c) Protective Orders. Upon motion by a party or by the person from whom
discovery is sought, accompanied by a certification that the movant has in good
faith conferred or attempted to confer with other affected parties in an effort
to resolve the dispute without court action, and for good cause shown, the court
in which the action is pending or alternatively, on matters relating to a deposition,
the court in the district where the deposition is to be taken may make any order
which justice requires to protect a party or person from annoyance, embar-
rassment, oppression, or undue burden or expense, including one or more of
the following:

(1) that the disclosure or discovery not be had,

(2) that the disclosure or discovery may be had only on specified terms and
conditions, including a designation of the time or place;

(3) that the discovery may be had only by a method of discovery other than
that selected by the party seeking discovery;

(4) that certain matters not be inquired into, or that the scope of the disclo-
sure or discovery be limited to certain matters;

(5) that discovery be conducted with no one present except persons desig-
nated by the court;

(6) that a deposition, after being sealed, be opened only by order of the court;
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(7) that a trade secret or other confidential research, development, or com-
mercial information not be revealed or be revealed only in a designated way; and

(8) that the parties simultaneously file specified documents or information
enclosed in sealed envelopes to be opened as directed by the court.
If the motion for a protective order is denied in whole or in part, the court may,
on such terms and conditions as are just, order that any party or other person pro-
vide or permit discovery. The provisions of Rule 37(a)(4) apply to the award of
expenses incurred in relation to the motion.

(d) Timing and Sequence of Discovery. Exceptin categories of proceedings
exempted from initial disclosure under Rule 26(a)(1)(E), or when authorized under
these rules or by order or agreement of the parties, a party may not seek dis-
covery from any source before the parties have conferred as required by Rule
26(f). Unless the court upon motion, for the convenience of parties and witnesses
and in the interests of justice, orders otherwise, methods of discovery may be used
in any sequence, and the fact that a party is conducting discovery, whether by
deposition or otherwise, does not operate to delay any other party’s discovery.

(e) Supplementation of Disclosures and Responses. A party who has made
a disclosure under subdivision (a) or responded to a request for discovery with a
disclosure or response is under a duty to supplement or correct the disclosure or
response to include information thereafter acquired if ordered by the court or in
the following circumstances:

(1) A party is under a duty to supplement at appropriate intervals its disclo-
sures under subdivision (a) if the party learns that in some material respect the
information disclosed is incomplete or incorrect and if the additional or correc-
tive information has not otherwise been made known to the other parties during
the discovery process or in writing. With respect to testimony of an expert from
whom a report is required under subdivision (a)(2)(B) the duty extends both to
information contained in the report and to information provided through a depo-
sition of the expert, and any additions or other changes to this information shall
be disclosed by the time the party’s disclosures under Rule 26(a)(3) are due.

(2) A party is under a duty seasonably to amend a prior response to an inter-
rogatory, request for production, or request for admission if the party learns that
the response is in some material respect incomplete or incorrect and if the addi-
tional or corrective information has not otherwise been made known to the other
parties during the discovery process or in writing.

(f) Conference of Parties; Planning for Discovery. Except in categories of
proceedings exempted from initial disclosure under Rule 26(a)(1)(E) or when
otherwise ordered, the parties must, as soon as practicable and in any event at least
21 days before a scheduling conference is held or a scheduling order is due under
Rule 16(b), confer to consider the nature and basis of their claims and defenses
and the possibilities for a prompt settlement or resolution of the case, to make or
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arrange for the disclosures required by Rule 26(a)(1), and to develop a proposed
discovery plan that indicates the parties’ views and proposals concerning;

(1) what changes should be made in the timing, form, or requirement for
disclosures under Rule 26(a), including a statement as to when disclosures under
Rule 26(a)(1) were made or will be made;

(2) the subjects on which discovery may be needed, when discovery should
be completed, and whether discovery should be conducted in phases or be limited
to or focused upon particular issues;

(3) what changes should be made in the limitations on discovery imposed
under these rules or by local rule, and what other limitations should be imposed;
and

(4) any other orders that should be entered by the court under Rule 26(c) or
under Rule 16(b) and (c).

The attorneys of record and all unrepresented parties that have appeared in
the case are jointly responsible for arranging the conference, for attempting in
good faith to agree on the proposed discovery plan, and for submitting to the court
within 14 days after the conference a written report outlining the plan. A court
may order that the parties or attorneys attend the conference in person. If neces-
sary to comply with its expedited schedule for Rule 16(b) conferences, a court
may by local rule (i) require that the conference between the parties occur fewer
than 21 days before the scheduling conference is held or a scheduling order is
due under Rule 16(b), and (ii) require that the written report outlining the dis-
covery plan be filed fewer than 14 days after the conference between the parties,
or excuse the parties from submitting a written report and permit them to report
orally on their discovery plan at the Rule 16(b) conference.

(2) Signing of Disclosures, Discovery Requests, Responses, and Objec-
tions.

(1) Every disclosure made pursuant to subdivision (a)(1) or subdivision (a)(3)
shall be signed by at least one attorney of record in the attorney’s individual name,
whose address shall be stated. An unrepresented party shall sign the disclosure
and state the party’s address. The signature of the attorney or party constitutes a
certification that to the best of the signer’s knowledge, information, and belief,
formed after a reasonable inquiry, the disclosure is complete and correct as of the
time it is made. ‘

(2) Every discovery request, response, or objection made by a party repre-
sented by an attorney shall be signed by at least one attorney of record in the attor-
ney’s individual name, whose address shall be stated. An unrepresented party ‘
shall sign the request, response, or objection and state the party’s address. The
signature of the attorney or party constitutes a certification that to the best of
the signer’s knowledge, information, and belief, formed after a reasonable inquiry,
the request, response, or objection is:

(A) consistent with these rules and warranted by existing law or a good
faith argument for the extension, modification, or reversal of existing law;
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(B) not interposed for any improper purpose, such as to harass or to cause
unnecessary delay or needless increase in the cost of litigation; and
(C) not unreasonable or unduly burdensome or expensive, given the
needs of the case, the discovery already had in the case, the amount in contro-
versy, and the importance of the issues at stake in the litigation.
If a request, response, or objection is not signed, it shall be stricken unless it is
signed promptly after the omission is called to the attention of the party making
the request, response, or objection, and a party shall not be obligated to take any
action with respect to it until it is signed.

(3) If without substantial justification a certification is made ifi v1olahon of
the rule, the court, upon motion or upon its own initiative, shall impose upon the
person who made the certification, the party on whose behalf the disclosure,
request, response, or objection is made or both, dn appropriate sanction, Whlch s
may include an order to pay the amount of the reasonable expenses incurred
because of the violation, including a reasonable attorney’s fee.

Asamended Dec. 27, 1946, eff. Mar. 19, 1948; Jan. 21, 1963, eff. July 1, 1963;
Feb. 28, 1966, eff. July 1, 1966; Mar. 30, 1970, eff. July 1, 1970; Apr. 29, 1980, eff.
Aug. 1, 1980; Apr. 28, 1983, eff. Aug. 1, 1983; Mar. 2, 1987, eff. Aug. 1, 1987; Apr.
22, 1993, eff. Dec. 1, 1993; Apr. 17, 2000, eff. Dec. 1, 2000.

ADVISORY COMMITTEE NOTES, 1970, 1983, 1993, AND 2000 AMENDMENTS
1970 AMENDMENTS . . .

Subdivision (b) — Scope of Discovery. This subdivision is recast to cover the
scope of discovery generally. It regulates the discovery obtainable through any of the
discovery devices listed in Rule 26(a).

All provisions as to scope of discovery are subject to the initial qualification that
the court may limit discovery in accordance with these rules. Rule 26(c) (transferred
from 30(b)) confers broad powers on the courts to regulate or prevent discovery even
though the materials sought are within the scope of 26(b), and these powers have
always been freely exercised. For example, a party’s income tax return is generally
held not privileged, 2A Barron & Holtzoff, Federal Practice and Procedure, §651.2
(Wright ed. 1961), and yet courts have recognized that interests in privacy may call
for a measure of extra protection. E.g., Wiesenberger v. W. E. Hutton & Co., 35
F.R.D. 556 (S.D.N.Y. 1964). Similarly, the courts have in appropriate circumstances
protected materials that are primarily of an impeaching character. These two types
of materials merely illustrate the many situations, not capable of governance by
precise rule, in which courts must exercise judgment. The new subsections in Rule
26(b) do not change existing law with respect to such situations. . .

Subdivision (b)(3). The rules are amended by eliminating the general
requirement of “good cause” from Rule 34 but retaining a requirement of a special
showing for trial preparation materials in this subdivision. The required showing
is expressed, not in terms of “good cause” whose generality has tended to encourage
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confusion and controversy, but in terms of the elements of the special showing to be
made: substantial need of the materials in the preparation of the case and inability with-
out undue hardship to obtain the substantial equivalent of the materials by other means.

These changes conform to the holdings of the cases, when viewed in light of
their facts. Apart from trial preparation, the fact that the materials sought are docu-
mentary does not in and of itself require a special showing beyond relevance and
absence of privilege. The protective provisions are of course available, and if the
party from whom production is sought raises a special issue of privacy (as with
respect to income tax returns or grand jury minutes) or points to evidence primarily
impeaching, or can show serious burden or expense, the court will exercise its tradi-
tional power to decide whether to issue a protective order. On the other hand, the
requirement of a special showing for discovery of trial preparation materials reflects
the view that each side’s informal evaluation of its case should be protected, that
each side should be encouraged to prepare independently, and that one side should
not automatically have the benefit of the detailed preparatory work of the other side.
See Field and McKusick, Maine Civil Practice 264 (1959). . . .

Materials assembled in the ordinary course of business, or pursuant to public
requirements unrelated to litigation, or for other nonlitigation purposes are not
under the qualified immunity provided by this subdivision. Goosman v. A. Duie
Pyle, Inc., 320 F.2d 45 (4th Cir. 1963); cf. United States v. New York Foreign Trade
Zone Operators, Inc., 304 F.2d 792 (2d Cir. 1962). No change is made in the exist-
ing doctrine, noted in the Hickman case, that one party may discover relevant facts
known or available to the other party, even though such facts are contained in a doc-
ument which is not itself discoverable. . . .

Subdivision (b)(3) reflects the trend of the cases by requiring a special showing,
not merely as to materials prepared by an attorney, but also as to materials prepared
in anticipation of litigation or preparation for trial by or for a party or any represen-
tative acting on his behalf. The subdivision then goes on to protect against disclosure
the mental impressions, conclusions, opinions, or legal theories concerning the
litigation of an attorney or other representative of a party. The Hickman opinion
drew special attention to the need for protecting an attorney against discovery of
memoranda prepared from recollection of oral interviews. The courts have stead-
fastly safeguarded against disclosure of lawyers’ mental impressions and legal theo-
ries, as well as mental impressions and subjective evaluations of investigators and
claim-agents. In enforcing this provision of the subdivision, the courts will some-
times find it necessary to order disclosure of a document but with portions deleted.

Rules 33 and 36 have been revised in order to permit discovery calling for opin-
ions, contentions, and admissions relating not only to fact but also to the application
of law to fact. Under those rules, a party and his attorney or other representative may
be required to disclose, to some extent, mental impressions, opinions, or conclu-
sions. But documents or parts of documents containing these matters are protected
against discovery by this subdivision. Even though a party may ultimately have to
disclose in response to interrogatories or requests to admit, he is entitled to keep con-
fidential documents containing such matters prepared for internal use.

Party’s Right to Own Statement. — An exception to the requirement of this
subdivision enables a party to secure production of his own statement without any spe-
cial showing. . . .
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Courts which treat a party’s statement as though it were that of any witness
overlook the fact that the party’s statement is, without more, admissible in evidence.
Ordinarily, a party gives a statement without insisting on a copy because he does not
yet have a lawyer and does not understand the legal consequences of his actions.
Thus, the statement is given at a time when he functions at a disadvantage.
Discrepancies between his trial testimony and earlier statement may result from
lapse of memory or ordinary inaccuracy; a written statement produced for the first
time at trial may give such discrepancies a prominence which they do not deserve.
In appropriate cases the court may order a party to be deposed before his statement
is produced. . . .

Witness” Right to Own Statement. — A second exception to the requirement
of this subdivision permits a non-party witness to obtain a copy of his own statement
without any special showing. Many, though not all, of the considerations supporting
a party’s right to obtain his statement apply also to the non-party witness. Insurance
companies are increasingly recognizing that a witness is entitled to a copy of his
statement and are modifying their regular practice accordingly.

1983 AMENDMENTS

Excessive discovery and evasion or resistance to reasonable discovery requests pose
significant problems. Recent studies have made some attempt to determine the
sources and extent of the difficulties. See Brazil, Civil Discovery: Lawyers’ Views of
its Effectiveness, Principal Problems and Abuses, American Bar Foundation (1980);
Connolly, Holleman & Kuhlman, Judicial Controls and the Civil Litigative Process:
Discovery, Federal Judicial Center (1978); Ellington, A Study of Sanctions for
Discovery Abuse, Department of Justice (1979); Schroeder & Frank, The Proposed
Changes in the Discovery Rules, 1978 Ariz. St. L.]. 475.

The purpose of discovery is to provide a mechanism for making relevant
information available to the litigants. “Mutual knowledge of all the relevant facts
gathered by both parties is essential to proper litigation.” Hickman v. Taylor, 329
U.S. 495, 507 (1947). Thus the spirit of the rules is violated when advocates attempt
to use discovery tools as tactical weapons rather than to expose the facts and
illuminate the issues by overuse of discovery or unnecessary use of defensive weapons
or evasive responses. All of this results in excessively costly and time-consuming
activities that are disproportionate to the nature of the case, the amount involved, or
the issues or values at stake.

Given our adversary tradition and the current discovery rules, it is not surprising
that there are many opportunities, if not incentives, for attorneys to engage in
discovery that, although authorized by the broad, permissive terms of the rules
nevertheless results in delay. See Brazil, The Adversary Character of Civil Discovery:
A Critique and Proposals for Change, 31 Vand. L. Rev. 1259 (1978). As a result, it
has been said that the rules have “not infrequently [been] exploited to the disadvan-
tage of justice.” Herbert v. Lando, 441 U.S. 153, 179 (1979) (Powell, J., concurring).
These practices impose costs on an already overburdened system and impede the
fundamental goal of the “just, speedy, and inexpensive determination of every
action.” Fed. R. Civ. P. 1. . .,
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Subdivision (g) — Signing of Discovery Requests, Responses, and Objections.
Rule 26(g) imposes an affirmative duty to engage in pretrial discovery in a responsi-
ble manmner that is consistent with the spirit and purposes of Rules 26 through 37. In
addition, Rule 26(g) is designed to curb discovery abuse by explicitly encouraging
the imposition of sanctions. The subdivision provides a deterrent to both excessive
discovery and evasion by imposing a certification requirement that obliges each
attorney to stop and think about the legitimacy of a discovery request, a response
thereto, or an objection. The term “response” includes answers to interrogatories and
to requests to admit as well as responses to production requests.

If primary responsibility for conducting discovery is to continue to rest with the
Jitigants, they must be obliged to act responsibly and avoid abuse. With this in mind,
Rule 26(g), which parallels the amendments to Rule 11, requires an attorney or
unrepresented party to sign each discovery request, response, or objection. Motions
relating to discovery are governed by Rule 11. However, since a discovery request,
response, or objection usually deals with more specific subject matter than motions
or papers, the elements that must be certified in connection with the former are
spelled out more completely. The signature is a certification of the elements set forth
in Rule 26(g).

Although the certification duty requires the lawyer to pause and consider
the reasonableness of his request, response, or objection, it is not meant to dis-
courage or restrict necessary and legitimate discovery. The rule simply requires that
the attorney make a reasonable inquiry into the factual basis of his response, request,
or objection.

The duty to make a “reasonable inquiry” is satisfied if the investigation under-
taken by the attorney and the conclusions drawn therefrom are reasonable under the
circumstances. It is an objective standard similar to the one imposed by Rule 11.
See the Advisory Committee Note to Rule 11. See also Kinee v. Abraham Lincoln
Fed. Sav. & Loan Asst., 365 F. Supp. 975 (E.D. Pa. 1973). In making the inquiry,
the attorney may rely on assertions by the client and on communications with other
counsel in the case as long as that reliance is appropriate under the circumstances.
Ultimately, what is reasonable is a matter for the court to decide on the totality of the
circumstances. . . .

Because of the asserted reluctance to impose sanctions on attorneys who abuse
the discovery rules, see Brazil, Civil Discovery: Lawyers” Views of its Effectiveness,
Principal Problems and Abuses, American Bar Foundation (1980); Ellington, A Study
of Sanctions for Discovery Abuse, Department of Justice (1979), Rule 26(g) makes
explicit the authority judges now have to impose appropriate sanctions and requires
them to use it. This authority derives from Rule 37,28 U.S.C. § 1927, and the court’s
inherent power. See Roadway Express, Inc. v. Piper, 447 U.S. 752 (1980); Martin v.
Bell Helicopter Co., 85 F.RD. 654, 661-662 (D. Col. 1980); Note, Sanctions
Imposed by Courts on Attorneys Who Abuse the Judicial Process, 44 U. Chi. L.
Rev. 619 (1977). The new rule mandates that sanctions be imposed on attorneys
who fail to meet the standards established in the first portion of Rule 26(g). The
nature of the sanction is a matter of judicial discretion to be exercised in light of
the particular circumstances. The court may take into accountany failure by the party
seeking sanctions to invoke protection under Rule 26(c) at an early stage in the
litigation.
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The sanctioning process must comport with due process requirements. The
kind of notice and hearing required will depend on the facts of the case and the
severity of the sanction being considered. To prevent the proliferation of the sanction
procedure and to avoid multiple hearings, discovery in any sanction proceeding nor-
mally should be permitted only when it is clearly required by the interests of justice.
In most cases the court will be aware of the circumstances and only a brief hearing
should be necessary.

1993 AMENDMENTS

Subdivision (a). Through the addition of paragraphs (1) — (4), this subdivision
imposes on parties a duty to disclose, without awaiting formal discovery requests,
certain basic information that is needed in most cases to prepare for trial or make an
informed decision about settlement. The rule requires all parties (1) carly in the case
to exchange information regarding potential witnesses, documentary evidence,
damages, and insurance, (2) at an appropriate time during the discovery period to
identify expert witnesses and provide a detailed written statement of the testimony
that may be offered at trial through specially retained experts, and (3) as the trial date
approaches to identify the particular evidence that may be offered at trial. . . .

Unlike subparagraphs (C) and (D), subparagraph (B) does not require produc-
tion of any documents. Of course, in cases involving few documents a disclosing
party may prefer to provide copies of the documents rather than describe them, and
the rule is written to afford this option to the disclosing party. If, as will be more
typical, only the description is provided, the other parties are expected to obtain the
documents desired by proceeding under Rule 34 or through informal requests. The
disclosing party does not, by describing documents under subparagraph (B), waive
its right to object to production on the basis of privilege or work product protection,
or to assert that the documents are not sufficiently relevant to justify the burden or
expense of production. . . .

2000 AMENDMENTS

Purposes of Amendments. The Rule 26(a)(1) initial disclosure provisions are
amended to establish a nationally uniform practice. The scope of the disclosure
obligation is narrowed to cover only information that the disclosing party may use to
support its position. In addition, the rule exempts specified categories of proceedings
from initial disclosure, and permits a party who contends that disclosure is not appro-
priate in the circumstances of the case to present its objections to the court, which
must then determine whether disclosure should be made. Related changes are made
in Rules 26(d) and (f). . . .

The Committee has discerned widespread support for national uniformity. Many
lawyers have experienced difficulty in coping with divergent disclosure and other prac-
tices as they move from one district to another. Lawyers surveyed by the Federal Judicial
Center ranked adoption of a uniform national disclosure rule second among proposed
rule changes (behind increased availability of judges to resolve discovery disputes) as a
means to reduce litigation expenses without interfering with fair outcomes. . . .
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Subdivision (a)(1). . . . The initial disclosure obligation of subdivisions
(a)(1)(A) and (B) has been narrowed to identification of witnesses and documents
that the disclosing party may use to support its claims or defenses. “Use” includes any
use at a pretrial conference, to support a motion, or at trial. The disclosure obliga-
tion is also triggered by intended use in discovery, apart from use to respond to a
discovery request; use of a document to question a witness during a deposition is
a common example. The disclosure obligation attaches both to witnesses and docu-
ments a party intends to use and also to witnesses and to documents the party intends
to use if — in the language of Rule 26(a)(3) — “the need arises.”

A party is no longer obligated to disclose witnesses or documents, whether
favorable or unfavorable, that it does not intend to use. The obligation to disclose
information the party may use connects directly to the exclusion sanction of Rule
37(c)(1). Because the disclosure obligation is limited to material that the party may
use, it is no longer tied to particularized allegations in the pleadings. Subdivision
(e)(1), which is unchanged, requires supplementation if information later acquired
would have been subject to the disclosure requirement. As case preparation contin-
ues, a party must supplement its disclosures when it determines that it may use a
witness or document that it did not previously intend to use.

The disclosure obligation applies to “claims and defenses,” and therefore
requires a party to disclose information it may use to support its denial or rebuttal of
the allegations, claim, or defense of another party. It thereby bolsters the require-
ments of Rule 11(b)(4), which authorizes denials “warranted on the evidence,” and
disclosure should include the identity of any witness or document that the disclosing
party may use to support such denials. . . .

New subdivision (a)(1)(E) excludes eight specified categories of proceedings
from initial disclosure. The objective of this listing is to identify cases in which there
is likely to be little or no discovery, or in which initial disclosure appears unlikely to
contribute to the effective development of the case. The list was developed after a
review of the categories excluded by local rules in various districts from the opera-
tion of Rule 16(b) and the conference requirements of subdivision (f). Subdivision
(a)(1)(E) refers to categories of “proceedings” rather than categories of “actions”
because some might not properly be labeled “actions.” Case designations made by
the parties or the clerk’s office at the time of filing do not control application of the
exemptions. The descriptions in the rule are generic and are intended to be admin-
istered by the parties — and, when needed, the courts — with the flexibility needed
to adapt to gradual evolution in the types of proceedings that fall within these gen-
eral categories. The exclusion of an action for review on an administrative record, for
example, is intended to reach a proceeding that is framed as an “appeal” based solely
on an administrative record. The exclusion should not apply to a proceeding in a
form that commonly permits admission of new evidence to supplement the record.
Ttem (vii), excluding a proceeding ancillary to proceedings in other courts, does not
refer to bankruptcy proceedings; application of the Civil Rules to bankruptey
proceedings is determined by the Bankruptcy Rules.

Subdivision (a)(1)(E) is likely to exempt a substantial proportion of the cases in
most districts from the initial disclosure requirement. Based on 1996 and 1997 case
filing statistics, Federal Judicial Center staff estimate that, nationwide, these cate-
gories total approximately one-third of all civil filings. . . .
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The time for initial disclosure is extended to 14 days after the subdivision (f)
conference unless the court orders otherwise. This change is integrated with corre-
sponding changes requiring that the subdivision (f) conference be held 21 days
before the Rule 16(b) scheduling conference or scheduling order, and that the
report on the subdivision (f) conference be submitted to the court 14 days after the
meeting. These changes provide a more orderly opportunity for the parties to review
the disclosures, and for the court to consider the report. In many instances, the sub-
division (f) conference and the effective preparation of the case would benefit from
disclosure before the conference, and earlier disclosure is encouraged.

Subdivision (b)(1). In 1978, the Committee published for comment a
proposed amendment, suggested by the Section of Litigation of the American Bar
Association, to refine the scope of discovery by deleting the “subject matter”
language. This proposal was withdrawn, and the Committee has since then made
other changes in the discovery rules to address concerns about overbroad discovery.
Concerns about costs and delay of discovery have persisted nonetheless, and other
bar groups have repeatedly renewed similar proposals for amendment to this subdi-
vision to delete the “subject matter” language. Nearly one-third of the lawyers
surveyed in 1997 by the Federal Judicial Center endorsed narrowing the scope of
discovery as a means of reducing litigation expense without interfering with fair case
resolutions. Discovery and Disclosure Practice, supra, at 4445 (1997). The
Committee has heard that in some instances, particularly cases involving large quan-
tities of discovery, parties seek to justify discovery requests that sweep far beyond the
claims and defenses of the parties on the ground that they nevertheless have a bear-
ing on the “subject matter” involved in the action.

"The amendments proposed for subdivision (b)(1) include one element of these
carlier proposals but also differ from these proposals in significant ways. The simi-
larity is that the amendments describe the scope of party-controlled discovery in
terms of matter relevant to the claim or defense of any party. The court, however,
retains authority to order discovery of any matter relevant to the subject matter
involved in the action for good cause. The amendment is designed to involve the
court more actively in regulating the breadth of sweeping or contentious discovery.
The Committee has been informed repeatedly by lawyers that involvement of the
court in managing discovery is an important method of controlling problems of
inappropriately broad discovery. Increasing the availability of judicial officers to
resolve discovery disputes and increasing court management of discovery were both
strongly endorsed by the attorneys surveyed by the Federal Judicial Center. See
Discovery and Disclosure Practice, supra, at 4. Under the amended provisions, if
there is an objection that discovery goes beyond material relevant to the parties’
claims or defenses, the court would become involved to determine whether the dis-
covery is relevant to the claims or defenses and, if not, whether good cause exists for
authorizing it so long as it is relevant to the subject matter of the action. The good-
cause standard warranting broader discovery is meant to be flexible.

The Committee intends that the parties and the court focus on the actual
claims and defenses involved in the action. The dividing line between information
relevant to the claims and defenses and that relevant only to the subject matter of the
action cannot be defined with precision. A variety of types of information not directly
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pertinent to the incident in suit could be relevant to the claims or defenses raised in
a given action. For example, other incidents of the same type, or involving the same
product, could be properly discoverable under the revised standard. Information
about organizational arrangements or filing systems of a party could be discoverable
if likely to yield or lead to the discovery of admissible information. Similarly, infor-
mation that could be used to impeach a likely witness, although not otherwise rele-
vant to the claims or defenses, might be properly discoverable. In each instance, the
determination whether such information is discoverable because it is relevant to the
claims or defenses depends on the circumstances of the pending action.

The rule change signals to the court that it has the authority to confine discov-
ery to the claims and defenses asserted in the pleadings, and signals to the parties that
they have no entitlement to discovery to develop new claims or defenses that are not
already identified in the pleadings. In general, it is hoped that reasonable lawyers can
cooperate to manage discovery without the need for judicial intervention. When
judicial intervention is invoked, the actual scope of discovery should be determined
according to the reasonable needs of the action. The court may permit broader dis-
covery in a particular case depending on the circumstances of the case, the nature
of the claims and defenses, and the scope of the discovery requested. . . .

The amendments also modify the provision regarding discovery of information
not admissible in evidence. As added in 1946, this sentence was designed to make
clear that otherwise relevant material could not be withheld because it was hearsay
or otherwise inadmissible. The Committee was concerned that the “reasonably
calculated to lead to the discovery of admissible evidence” standard set forth
in this sentence might swallow any other limitation on the scope of discovery.
Accordingly, this sentence has been amended to clarify that information must be
relevant to be discoverable, even though inadmissible, and that discovery of such
material is permitted if reasonably calculated to lead to the discovery of admissible
evidence. As used here, “relevant” means within the scope of discovery as defined in
this subdivision, and it would include information relevant to the subject matter
involved in the action if the court has ordered discovery to that limit based on a
showing of good cause.

Finally, a sentence has been added calling attention to the limitations of subdi-
vision (b)(2)(1), (it), and (iii). These limitations apply to discovery that is otherwise
within the scope of subdivision (b)(1). The Committee has been told repeatedly that
courts have not implemented these limitations with the vigor that was contemplated.
Sce 8 Federal Practice & Procedure §2008.1 at 121. This otherwise redundant cross-
reference has been added to emphasize the need for active judicial use of subdivi-
sion (b)(2) to control excessive discovery. Cf. Crawford-El v. Britton, 1 18S. Ct. 1584,
1597 (1998) (quoting Rule 26(b)(2)(iii) and stating that “Rule 26 vests the trial judge

with broad discretion to tailor discovery narrowly”).

Subdivision (b)(2). Rules 30, 31, and 33 establish presumptive national limits
on the numbers of depositions and interrogatories. New Rule 30(d)(2) establishes a
presumptive limit on the length of depositions. Subdivision (b)(2) is amended to
remove the previous permission for local rules that establish different presumptive
limits on these discovery activities. There is no reason to believe that unique
circumstances justify varying these nationally-applicable presumptive limits in certain
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districts. The limits can be modified by court order or agreement in an individual
action, but “standing” orders imposing different presumptive limits are not autho-
rized. Because there is no national rule limiting the number of Rule 36 requests
for admissions, the rule continues to authorize local rules that impose numerical
limits on them. This change is not intended to interfere with differentiated case
management in districts that use this technique by case-specific order as part of
their Rule 16 process. . . .

In any situation in which discovery requests are challenged as exceeding the
limitations of subdivision (b)(2), the court may fashion an appropriate order includ-
ing cost-bearing. Where appropriate it could, for example, order that some discovery
requests be fully satisfied because they are not disproportionate, direct that certain
requests not be answered at all, and condition responses to other requests on pay-
ment by the party seeking the discovery of part or all of the costs of complying with
the request. In determining whether to order cost-bearing, the court should ensure
that only reasonable costs are included, and (as suggested by limitation (iii)), it may
take account of the parties’ relative resources in determining whether it is appropri-
ate for the party secking discovery to shoulder part or all of the cost of responding to
the discovery. . . .

Subdivision (f). As in subdivision (d), the amendments remove the prior
authority to exempt cases by local rule from the conference requirement. The
Committee has been informed that the addition of the conference was one of the
most successful changes made in the 1993 amendments, and it therefore has deter-
mined to apply the conference requirement nationwide. The categories of proceed-
ings exempted from initial disclosure under subdivision (a)(1)(E) are exempted from
the conference requirement for the reasons that warrant exclusion from initial dis-
closure. The court may order that the conference need not occur in a case where
otherwise required, or that it occur in a case otherwise exempted by subdivision
(a)(1)(E). “Standing” orders altering the conference requirement for categories of
cases are not authorized.

Rule 27.  Depositions Before Action or Pending Appeal

(a) Before Action.

(1) Petition. A person who desires to perpetuate testimony regarding any
matter that may be cognizable in any court of the United States may file a veri-
fied petition in the United States district court in the district of the residence of
any expected adverse party. The petition shall be entitled in the name of the peti-
tioner and shall show: 1, that the petitioner expects to be a party to an action cog-
nizable in a court of the United States but is presently unable to bring it or cause
it to be brought, 2, the subject matter of the expected action and the petitioner’s
interest therein, 3, the facts which the petitioner desires to establish by the pro-
posed testimony and the reasons for desiring to perpetuate it, 4, the names or a
description of the persons the petitioner expects will be adverse parties and their

84




Federal Rules of Civil Procedure Rule 27

addresses so far as known, and 5, the names and addresses of the persons to be
examined and the substance of the testimony which the petitioner expects to
elicit from each, and shall ask for an order authorizing the petitioner to take the
depositions of the persons to be examined named in the petition, for the purpose
of perpetuating their testimony.

(2) Notice and Service. At least 20 days before the hearing date, the peti-
tioner must serve each expected adverse party with a copy of the petition and a
notice stating the time and place of the hearing on the petition. The notice may
be served either inside or outside the district or state in the manner provided in
Rule 4. If service cannot be made with due diligence on an expected adverse
party, the court may order service by publication or otherwise. The court must
appoint an attorney to represent persons not served in the manner provided by
Rule 4 and to cross-examine the deponent on behalf of persons not served and not
otherwise represented. Rule 17(c) applies if any expected adverse party is a minor
or is incompetent.

(3) Order and Examination. If the court is satisfied that the perpetuation of
the testimony may prevent a failure or delay of justice, it shall make an order des-
ignating or describing the persons whose depositions may be taken and specify-
ing the subject matter of the examination and whether the depositions shall be
taken upon oral examination or written interrogatories. The depositions may then
be taken in accordance with these rules; and the court may make orders of the
character provided for by Rules 34 and 35. For the purpose of applying these rules
to depositions for perpetuating testimony, each reference therein to the court in
which the action is pending shall be deemed to refer to the court in which the
petition for such deposition was filed.

(4) Use of Deposition. If a deposition to perpetuate testimony is taken under
these rules or if, although not so taken, it would be admissible in evidence in the
courts of the state in which it is taken, it may be used in any action involving the
same subject matter subsequently brought in a United States district court, in
accordance with the provisions of Rule 32(a).

(b) Pending Appeal. If an appeal has been taken from a judgment of a
district court or before the taking of an appeal if the time therefor has not expired,
the district court in which the judgment was rendered may allow the taking of the
depositions of witnesses to perpetuate their testimony for use in the event of fur-
ther proceedings in the district court. In such case the party who desires to per-
petuate the testimony may make a motion in the district court for leave to take
the depositions, upon the same notice and service thereof as if the action was
pending in the district court. The motion shall show (1) the names and addresses
of persons to be examined and the substance of the testimony which the party
expects to elicit from each; (2) the reasons for perpetuating their testimony. If the
court finds that the perpetuation of the testimony is proper to avoid a failure or
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delay of justice, it may make an order allowing the depositions to be taken and
may make orders of the character provided for by Rules 34 and 35, and thereupon
the depositions may be taken and used in the same manner and under the same
conditions as are prescribed in these rules for depositions taken in actions pend-
ing in the district court.

(c) Perpetuation by Action. This rule does not limit the power of a court to
entertain an action to perpetuate testimony.

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Dec. 29, 1948, eff. Oct. 20,
1949; Mar. 1, 1971, eff. July 1, 1971; Mar. 2, 1987, eff. Aug. 1, 1987, Apr. 25,
2005, eff. Dec. 1, 2005.

Rule 28. Persons Before Whom Depositions May Be Taken

(a) Within the United States. Within the United States or within a territory
or insular possession subject to the jurisdiction of the United States, depositions
shall be taken before an officer authorized to administer oaths by the laws of the
United States or of the place where the examination is held, or before a person
appointed by the court in which the action is pending. A person so appointed
has power to administer oaths and take testimony. The term officer as used in
Rules 30, 31, and 32 includes a person appointed by the court or designated by
the parties under Rule 29.

(b) In Foreign Countries. Depositions may be taken in a foreign country
(1) pursuant to any applicable treaty or convention, or (2) pursuant to a letter of
request (whether or not captioned a letter rogatory), or (3) on notice before a per-
son authorized to administer oaths in the place where the examination is held,
either by the law thereof or by the law of the United States, or (4) before a person
commissioned by the court, and a person so commissioned shall have the power
by virtue of the commission to administer any necessary oath and take testimony.
A commission or a letter of request shall be issued on application and notice and
on terms that are just and appropriate. It is not requisite to the issuance of a com-
mission or a letter of request that the taking of the deposition in any other man-
ner is impracticable or inconvenient; and both a commission and a letter of
request may be issued in proper cases. A notice or commission may designate the
person before whom the deposition is to be taken either by name or descriptive
title. A letter of request may be addressed “To the Appropriate Authority in [here
name the country].” When a letter of request or any other device is used pursuant
to any applicable treaty or convention, it shall be captioned in the form pre-
scribed by that treaty or convention. Evidence obtained in response to a letter
of request need not be excluded merely because it is not a verbatim tran-
script, because the testimony was not taken under oath, or because of any similar
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departure from the requirements for depositions taken within the United States
under these rules.

(¢c) Disqualification for Interest. No deposition shall be taken before a
person who is a relative or employee or attorney or counsel of any of the parties,
or is a relative or employee of such attorney or counsel, or is financially interested
in the action.

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Jan. 21, 1963, eff. July 1,
1963; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 22, 1993, eff. Dec. 1, 1993.

Rule 29. Stipulations Regarding Discovery Procedure

Unless otherwise directed by the court, the parties may by written stipulation
(1) provide that depositions may be taken before any person, at any time or place,
upon any notice, and in any manner and when so taken may be used like other
depositions, and (2) modify other procedures governing or limitations placed
upon discovery, except that stipulations extending the time provided in Rules 33,
34, and 36 for responses to discovery may, if they would interfere with any time
set for completion of discovery, for hearing of a motion, or for trial, be made only

with the approval of the court.
As amended Mar. 30, 1970, eff. July 1, 1970; Apr. 22, 1993, eff. Dec. 1, 1993.

ADVISORY COMMITTEE NOTES, 1993 AMENDMENTS

This rule is revised to give greater opportunity for litigants to agree upon modi-
fications to the procedures governing discovery or to limitations upon discovery.
Counsel are encouraged to agree on less expensive and time-consuming methods to
obtain information, as through voluntary exchange of documents, use of interviews
in lieu of depositions, etc. Likewise, when more depositions or interrogatories are
needed than allowed under these rules or when more time is needed to complete a
deposition than allowed under a local rule, they can, by agreeing to the additional
discovery, eliminate the need for a special motion addressed to the court.

Rule 30. Depositions upon Oral Examination

(a) When Depositions May Be Taken; When Leave Required.

(1) A party may take the testimony of any person, including a party, by
deposition upon oral examination without leave of court except as provided
inparagraph (2). The attendance of witnesses may be compelled by subpoena as
provided in Rule 45.

(2) A party must obtain leave of court, which shall be granted to the extent
consistent with the principles stated in Rule 26(b)(2), if the person to be examined
is confined in prison or if, without the written stipulation of the parties,
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(A) a proposed deposition would result in more than ten depositions being
taken under this rule or Rule 31 by the plaintiffs, or by the defendants, or by
third-party defendants;

(B) the person to be examined already has been deposed in the case; or

(C) a party secks to take a deposition before the time specified in Rule
26(d) unless the notice contains a certification, with supporting facts, that the
person to be examined is expected to leave the United States and be unavail-
able for examination in this country unless deposed before that time.

(b) Notice of Examination: General Requirements; Method of Recording;
Production of Documents and Things; Deposition of Organization; Deposition
by Telephone.

(1) A party desiring to take the deposition of any person upon oral examination
shall give reasonable notice in writing to every other party to the action. The
notice shall state the time and place for taking the deposition and the name
and address of each person to be examined, if known, and, if the name is not
known, a general description sufficient to identify the person or the particular
class or group to which the person belongs. If a subpoena duces tecum is to
be served on the person to be examined, the designation of the materials to be
produced as set forth in the subpoena shall be attached to, or included in, the
notice.

(2) The party taking the deposition shall state in the notice the method by
which the testimony shall be recorded. Unless the court orders otherwise, it may
be recorded by sound, sound-and-visual, or stenographic means, and the party
taking the deposition shall bear the cost of the recording. Any party may arrange
for a transcription to be made from the recording of a deposition taken by
nonstenographic means.

(3) With prior notice to the deponent and other parties, any party may
designate another method to record the deponent’s testimony in addition to the
method specified by the person taking the deposition. The additional record or
transcript shall be made at that party’s expense unless the court otherwise orders.

(4) Unless otherwise agreed by the parties, a deposition shall be conducted
before an officer appointed or designated under Rule 28 and shall begin with a
statement on the record by the officer that includes (A) the officer’s name and
business address; (B) the date, time, and place of the deposition; (C) the name of
the deponent; (D) the administration of the oath or affirmation to the deponent;
and (E) an identification of all persons present. If the deposition is recorded other
than stenographically, the officer shall repeat items (A) through (C) at the begin-
ning of each unit of recorded tape or other recording medium. The appearance
or demeanor of deponents or attorneys shall not be distorted through camera or
sound-recording techniques. At the end of the deposition, the officer shall state
on the record that the deposition is complete and shall set forth any stipulations
made by counsel concerning the custody of the transcript or recording and the
exhibits, or concerning other pertinent matters.

88




Federal Rules of Civil Procedure Rule 30

(5) The notice to a party deponent may be accompanied by a request made
in compliance with Rule 34 for the production of documents and tangible things
at the taking of the deposition. The procedure of Rule 34 shall apply to the
request.

(6) A party may in the party’s notice and in a subpoena name as the deponent
a public or private corporation or a partnership or association or governmental
agency-and describe with reasonable particularity the matters on which examina-

tion is requested. In that event, the organization so named shall designate one or

A ’

morgmgffikcdexsﬁm,clil;c“cj;gzﬁmgx»W;ﬁgpmaglng agents, or other persons who consent to
“testify on its behalf, and may set forth, for cach person designated, the matters on
“which the person will testify. A subpoena shall advise a non-party organization of
“its duly to make sucha designation. The persons so designated shall testify as to
matters known or reasonably available to the organization. This subdivision (b)(6)
does not preclude taking a deposition by any other procedure authorized in
these rules.
(7) The parties may stipulate in writing or the court may upon motion order
that a deposition be taken by telephone or other remote electronic means. For the
purposes of this rule and Rules 28(a), 37(a)(1), and 37(b)(1), a deposition taken
by such means is taken in the district and at the place where the deponent is to
answer questions.

(¢) Examination and Cross-Examination; Record of Examination; Oath;
Objections. Fxamination and cross-examination of witnesses may proceed as
permitted at the trial under the provisions of the Federal Rules of Evidence except
Rules 103 and 615. The officer before whom the deposition is to be taken shall
put the witness on oath or affirmation and shall personally, or by someone acting
under the officer’s direction and in the officer’s presence, record the testimony of
the witness. The testimony shall be taken stenographically or recorded by any
other method authorized by subdivision (b)(2) of this rule. All objections made at
the time of the examination to the qualifications of the officer taking the deposi-

tion, to the manner of taking it, to the evidence presented, to the conduct of any
* party, or to any other aspect of the proceedings shall be noted by the officer upon
the record of the deposition; but the examination shall proceed, with the testi-
mony being taken subject to the objections. In lieu of participating in the oral
examination, parties may serve written questions in a sealed envelope on the party
taking the deposition and the party taking the deposition shall transmit them
to the officer, who shall propound them to the witness and record the answers
verbatim.

(d) Schedule and Duration; Motion to Terminate or Limit Examination.

(1) Any objection during a deposition must be stated concisely and in a non-
argumentative and non-suggestive manner. A person may instruct a deponent not
to answer only when necessary to preserve a privilege, to enforce a limitation
directed by the court, or to present a motion under Rule 30(d)(4).
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(2) Unless otherwise authorized by the court or stipulated by the parties, a
deposition is limited to one day of seven hours. The court must allow additional
time consistent with Rule 26(b)(2) if needed for a fair examination of the depo-
nent or if the deponent or another person, or other circumstance, impedes or
delays the examination.

(3) If the court finds that any impediment, delay, or other conduct has frus-
trated the fair examination of the deponent, it may impose upon the persons
responsible an appropriate sanction, including the reasonable costs and attorney’s
fees incurred by any parties as a result thereof.

(4) At any time during a deposition, on motion of a party or of the deponent
and upon a showing that the examination is being conducted in bad faith or in
such manner as unreasonably to annoy, embarrass, or oppress the deponent or
party, the court in which the action is pending or the court in the district where
the deposition is being taken may order the officer conducting the examination
to cease forthwith from taking the deposition, or may limit the scope and manner
of the taking of the deposition as provided in Rule 26(c). If the order made ter-
minates the examination, it may be resumed thereafter only upon the order of the
court in which the action is pending. Upon demand of the objecting party or
deponent, the taking of the deposition must be suspended for the time necessary
to make a motion for an order. The provisions of Rule 37(a)(4) apply to the award
of expenses incurred in relation to the motion.

(e) Review by Witness; Changes; Signing. If requested by the deponent or
a party before completion of the deposition, the deponent shall have 30 days after
being notified by the officer that the transcript or recording is available in which
to review the transcript or recording and, if there are changes in form or sub-
stance, to sign a statement reciting such changes and the reasons given by the
deponent for making them. The officer shall indicate in the certificate prescribed
by subdivision (f)(1) whether any review was requested and, if so, shall append
any changes made by the deponent during the period allowed.

(f) Certification and Delivery by Officer; Exhibits; Copies.

(1) The officer must certify that the witness was duly sworn by the officer and
that the deposition is a true record of the testimony given by the witness. This cer-
tificate must be in writing and accompany the record of the deposition. Unless
otherwise ordered by the court, the officer must securely seal the deposition in an
envelope or package indorsed with the title of the action and marked “Deposition
of [here insert name of witness]” and must promptly send it to the attorney who
arranged for the transcript or recording, who must store it under conditions that
will protect it against loss, destruction, tampering, or deterioration. Documents
and things produced for inspection during the examination of the witness must,
upon the request of a party, be marked for identification and annexed to the depo-
sition and may be inspected and copied by any party, except that if the person pro-
ducing the materials desires to retain them the person may (A) offer copies to be

90




Federal Rules of Civil Procedure Rule 30

marked for identification and annexed to the deposition and to serve thereafter
as originals if the person affords to all parties fair opportunity to verify the copies
by comparison with the originals, or (B) offer the originals to be marked for
identification, after giving to each party an opportunity to inspect and copy
them, in which event the materials may then be used in the same manner as if
annexed to the deposition. Any party may move for an order that the original
be annexed to and returned with the deposition to the court, pending final
disposition of the case.

(2) Unless otherwise ordered by the court or agreed by the parties, the officer
shall retain stenographic notes of any deposition taken stenographically or a copy
of the recording of any deposition taken by another method. Upon payment of
reasonable charges therefor, the officer shall furnish a copy of the transcript or
other recording of the deposition to any party or to the deponent.

(3) The party taking the deposition shall give prompt notice of its filing to all
other parties.

(g) Failure to Attend or to Serve Subpoena; Expenses.

(1) If the party giving the notice of the taking of a deposition fails to attend
and proceed therewith and another party attends in person or by attorney pur-
suant to the notice, the court may order the party giving the notice to pay to such
other party the reasonable expenses incurred by that party and that party’s attor-
ney in attending, including reasonable attorney’s fees.

(2) If the party giving the notice of the taking of a deposition of a witness
fails to serve a subpoena upon the witness and the witness because of such failure
does not attend, and if another party attends in person or by attorney because
that party expects the deposition of that witness to be taken, the court may order
the party giving the notice to pay to such other party the reasonable expenses
incurred by that party and that party’s attorney in attending, including reasonable
attorney’s fees.

As amended Jan. 21, 1963, eff. July 1, 1963; Mar. 30, 1970, eff. July 1, 1970;
Mar. 1, 1971, eff. July 1, 1971; Nov. 20, 1972, and expressly approved by P.L.
93-595, eff. July 1, 1975; Apr. 29, 1980, eff. Aug. 1, 1980; Mar. 2, 1987, eff. Aug. 1,
1987; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 17, 2000, eff. Dec. 1, 2000.

ADVISORY COMMITTEE NOTES, 1970, 1980, 1993, AND 2000 AMENDMENTS
1970 AMENDMENTS . . .

Subdivision(b)(6). A new provision is added, whereby a party may name a
corporation, partnership, association, or governmental agency as the deponent and
designate the matters on which he requests examination, and the organization shall
then name one or more of its officers, directors, or managing agents, or other persons
consenting to appear and testify on its behalf with respect to matters known or rea-
sonably available to the organization. Cf. Alberta Sup. Ct. R. 255. The organization
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may designate persons other than officers, directors, and managing agents, but only
with their consent. Thus, an employee or agent who has an independent or con-
flicting interest in the litigation — for example, in a personal injury case — can refuse
to testify on behalf of the organization.

This procedure supplements the existing practice whereby the examining party
designates the corporate official to be deposed. Thus, if the examining party believes
that certain officials who have not testified pursuant to this subdivision have added
information, he may depose them. On the other hand, a court’s decision whether to
issue a protective order may take account of the availability and use made of the pro-
cedures provided in this subdivision. . . .

1980 AMENDMENTS . . .

Subdivision (b)(7). Depositions by telephone are now authorized by Rule 29
upon stipulation of the parties. The amendment authorizes that method by order of
the court. The final sentence is added to make it clear that when a deposition is
taken by telephone it is taken in the district and at the place where the witness is to
answer the questions rather than that where the questions are propounded.

1993 AMENDMENTS

Subdivision (a). . . .

Paragraph (2)(A) is new. It provides a limit on the number of depositions the
parties may take, absent leave of court or stipulation with the other parties. One aim
of this revision is to assure judicial review under the standards stated in Rule 26(b)(2)
before any side will be allowed to take more than ten depositions in a case without
agreement of the other parties. A second objective is to emphasize that counsel have
a professional obligation to develop a mutual cost-effective plan for discovery in the
case. Leave to take additional depositions should be granted when consistent with
the principles of Rule 26(b)(2), and in some cases the ten-per-side limit should be
reduced in accordance with those same principles. Consideration should ordinarily
be given at the planning meeting of the parties under Rule 26(f) and at the time of
a scheduling conference under Rule 16(b) as to enlargements or reductions in the
number of depositions, eliminating the need for special motions.

Subdivision (d). . . .

Paragraph (3) authorizes appropriate sanctions not only when a deposition is
unreasonably prolonged, but also when an attorney engages in other practices that
improperly frustrate the fair examination of the deponent, such as making improper
objections or giving directions not to answer prohibited by paragraph (1). In general,
counsel should not engage in any conduct during a deposition that would not be
allowed in the presence of a judicial officer. The making of an excessive number of
unnecessary objectionsmayitselfconstitute sanctionable conduct, asmay the refusal of
an attorney to agree with other counsel on a fair apportionment of the time allowed for
examination of a deponent or a refusal to agree to a reasonable request for some addi-
tional time to complete a deposition, when that is permitted by the local rule or order.
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2000 AMENDMENTS

Subdivision (d). . . . Paragraph (2) imposesa presumptive durational limitation
of one day of seven hours for any deposition. The Committee has been informed that
overlong depositions can result in undue costs and delays in some circumstances.
This limitation contemplates that there will be reasonable breaks during the day for
lunch and other reasons, and that the only time to be counted is the time occupied
by the actual deposition. For purposes of this durational limit, the deposition of each
person designated under Rule 30(b)(6) should be considered a separate deposition.
The presumptive duration may be extended, or otherwise altered, by agreement.
Absent agreement, a court order is needed. The party secking a court order to extend
the examination, or otherwise alter the limitations, is expected to show good cause
to justify such an order.

Rule 31. Depositions upon Written Questions

(a) Serving Questions; Notice.

(1) A party may take the testimony of any person, including a party, by depo-
sition upon written questions without leave of court except as provided in para-
graph (2). The attendance of witnesses may be compelled by the use of subpoena
as provided in Rule 45.

(2) A party must obtain leave of court, which shall be granted to the extent
consistent with the principles stated in Rule 26(b)(2), if the person to be exam-
ined is confined in prison or if, without the written stipulation of the parties,

(A) a proposed deposition would result in more than ten depositions being
taken under this rule or Rule 30 by the plaintiffs, or by the defendants, or by
third-party defendants;

(B) the person to be examined has already been deposed in the case; or

(C) a party seeks to take a deposition before the time specified in Rule 26(d).

(3) A party desiring to take a deposition upon written questions shall serve
them upon every other party with a notice stating (1) the name and address of
the person who is to answer them, if known, and if the name is not known, a
general description sufficient to identify the person or the particular class or
group to which the person belongs, and (2) the name or descriptive title and
address of the officer before whom the deposition is to be taken. A deposition
upon written questions may be taken of a public or private corporation or a
partnership or association or governmental agency in accordance with the provi-
sions of Rule 30(b)(6).

(4) Within 14 days after the notice and written questions are served, a party
may serve cross questions upon all other parties. Within 7 days after being served
with cross questions, a party may serve redirect questions upon all other parties.
Within 7 days after being served with redirect questions, a party may serve recross
questions upon all other parties. The court may for cause shown enlarge or
shorten the time.
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(b) Officer to Take Responses and Prepare Record. A copy of the notice
and copies of all questions served shall be delivered by the party taking the
deposition to the officer designated in the notice, who shall proceed promptly, in
the manner provided by Rule 30(c), (e), and (f), to take the testimony of the
witness in response to the questions and to prepare, certify, and file or mail the
deposition, attaching thereto the copy of the notice and the questions received by
the officer.

(c) Notice of Filing. When the deposition is filed the party taking it shall
promptly give notice thereof to all other parties.

As amended Mar. 30, 1970, eff. July 1, 1970; Mar. 2, 1987, eff. Aug. 1, 1987;
Apr. 22, 1993, eff. Dec. 1, 1993.

Rule 32. Use of Depositions in Court Proceedings

(a) Use of Depositions. At the trial or upon the hearing of a motion or an
interlocutory proceeding, any part or all of a deposition, so far as admissible under
the rules of evidence applied as though the witness were then present and testify-
ing, may be used against any party who was present or represented at the taking
of the deposition or who had reasonable notice thereof, in accordance with any
of the following provisions:

(1) Any deposition may be used by any party for the purpose of contradict-
ing or impeaching the testimony of deponent as a witness, or for any other
purpose permitted by the Federal Rules of Evidence.

(2) The deposition of a party or of anyone who at the time of taking the
deposition was an officer, director, or managing agent, or a person designated
under Rule 30(b)(6) or 31(a) to testify on behalf of a public or private corpora-
tion, partnership or association or governmental agency which is a party may be
used by an adverse party for any purpose.

(3) The deposition of a witness, whether or not a party, may be used by any
party for any purpose if the court finds:

(A) that the witness is dead; or

(B) that the witness is at a greater distance than 100 miles from the place
of trial or hearing, or is out of the United States, unless it appears that the
absence of the witness was procured by the party offering the deposition; or

(C) that the witness is unable to attend or testify because of age, illness,
infirmity, or imprisonment; or

(D) that the party offering the deposition has been unable to procure the
attendance of the witness by subpoena; or

(E) upon application and notice, that such exceptional circumstances
exist as to make it desirable, in the interest of justice and with due regard to the
importance of presenting the testimony of witnesses orally in open court, to
allow the deposition to be used.
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A deposition taken without leave of court pursuant to a notice under Rule
30(a)(2)(C) shall not be used against a party who demonstrates that, when served
with the notice, it was unable through the exercise of diligence to obtain counsel
to represent it at the taking of the deposition; nor shall a deposition be used
against a party who, having received less than 11 days notice of a deposition, has
promptly upon receiving such notice filed a motion for a protective order under
Rule 26(c)(2) requesting that the deposition not be held or be held at a different
time or place and such motion is pending at the time the deposition is held.

(4) If only part of a deposition is offered in evidence by a party, an adverse
party may require the offeror to introduce any other part which ought in fairness
to be considered with the part introduced, and any party may introduce any other
parts.

Substitution of parties pursuant to Rule 25 does not affect the right to use
depositions previously taken; and when an action has been brought in any court
of the United States or of any State and another action involving the same
subject matter is afterward brought between the same parties or their representa-
tives or successors in interest, all depositions lawfully taken and duly filed in the
former action may be used in the latter as if originally taken therefor. A deposi-
tion previously taken may also be used as permitted by the Federal Rules of
Evidence.

(b) Objection to Admissibility. Subject to the provisions of Rule 28(b) and
subdivision (d)(3) of this rule, objection may be made at the trial or hearing to receiv-
ing in evidence any deposition or part thereof for any reason which would require
the exclusion of the evidence if the witness were then present and testifying.

(c) Form of Presentation. Except as otherwise directed by the court, a party
offering deposition testimony pursuant to this rule may offer it in stenographic or
nonstenographic form, but, if in nonstenographic form, the party shall also pro-
vide the court with a transcript of the portions so offered. On request of any party
in a case tried before a jury, deposition testimony offered other than for impeach-
ment purposes shall be presented in nonstenographic form, if available, unless
the court for good cause orders otherwise.

(d) Effect of Errors and Irregularities in Depositions.

(1) As to Notice. All errors and irregularities in the notice for taking a depo-
sition are waived unless written objection is promptly served upon the party giv-
ing the notice.

(2) As to Disqualification of Officer. Objection to taking a deposition
because of disqualification of the officer before whom it is to be taken is waived
unless made before the taking of the deposition begins or as soon thereafter as
the disqualification becomes known or could be discovered with reasonable
diligence.
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(3) As to Taking of Deposition.

(A) Objections to the competency of a witness or to the competency, rele-
vancy, or materiality of testimony are not waived by failure to make them before
or during the taking of the deposition, unless the ground of the objection is one
which might have been obviated or removed if presented at that time.

(B) Errors and irregularities occurring at the oral examination in the man-
ner of taking the deposition, in the form of the questions or answers, in the oath
or affirmation, or in the conduct of parties, and errors of any kind which might
be obviated, removed, or cured if promptly presented, are waived unless sea-
sonable objection thereto is made at the taking of the deposition.

(C) Objections to the form of written questions submitted under Rule 31
are waived unless served in writing upon the party propounding them within
the time allowed for serving the succeeding cross or other questions and within
5 days after service of the last questions authorized.

(4) As to Completion and Return of Deposition. Frrors and irregularities
in the manner in which the testimony is transcribed or the deposition is prepared,
signed, certified, sealed, indorsed, transmitted, filed, or otherwise dealt with by
the officer under Rules 30 and 31 are waived unless a motion to suppress the
deposition or some part thereof is made with reasonable promptness after such
defect is, or with due diligence might have been, ascertained.

As amended Mar. 30, 1970, eff. July 1, 1970; Nov. 20, 1972, and expressly
approved by P.L. 93-595, eff. July 1, 1975; Apr. 29, 1980, eff. Aug. 1, 1980; Mar.
2, 1987, eft. Aug. 1, 1987; Apr. 22, 1993, eff. Dec. 1, 1993.

Rule 33. Interrogatories to Parties

(a) Availability. Without leave of court or written stipulation, any party may
serve upon any other party written interrogatories, not exceeding 25 in number
including all discrete subparts, to be answered by the party served or, if the party
served is a public or private corporation or a partnership or association or govern-
mental agency, by any officer or agent, who shall furnish such information as is
available to the party. Leave to serve additional interrogatories shall be granted to
the extent consistent with the principles of Rule 26(b)(2). Without leave of court
or written stipulation, interrogatories may not be served before the time specified

in Rule 26(d).

(b) Answers and Obijections.

(1) Each interrogatory shall be answered separately and fully in writing
under oath, unless it is objected to, in which event the objecting party shall state
the reasons for objection and shall answer to the extent the interrogatory is not
objectionable.

(2) The answers are to be signed by the person making them, and the objec-
tions signed by the attorney making them.
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(3) The party upon whom the interrogatories have been served shall serve a
copy of the answers, and objections if any, within 30 days after the service of the
interrogatories. A shorter or longer time may be directed by the court or, in the
absence of such an order, agreed to in writing by the parties subject to Rule 29.

(4) All grounds for an objection to an interrogatory shall be stated with speci-
ficity. Any ground not stated in a timely objection is waived unless the party’s fail-
ure to object is excused by the court for good cause shown.

(5) The party submitting the interrogatories may move for an order under
Rule 37(a) with respect to any objection to or other failure to answer an inter-
rogatory.

(c) Scope; Use at Trial. Interrogatories may relate to any matters which can
be inquired into under Rule 26(b)(1), and the answers may be used to the extent
permitted by the rules of evidence.

An interrogatory otherwise proper is not necessarily objectionable merely
because an answer to the interrogatory involves an opinion or contention that
relates to fact or the application of law to fact, but the court may order that such
an interrogatory need not be answered until after designated discovery has been
completed or until a pre-trial conference or other later time.

(d) Option to Produce Business Records. Where the answer to an inter-
rogatory may be derived or ascertained from the business records of the party
upon whom the interrogatory has been served or from an examination, audit or
inspection of such business records, including a compilation, abstract or sum-
mary thereof, and the burden of deriving or ascertaining the answer is substan-
tially the same for the party serving the interrogatory as for the party served, it is a
sufficient answer to such interrogatory to specify the records from which the
answer may be derived or ascertained and to afford to the party serving the
interrogatory reasonable opportunity to examine, audit or inspect such records
and to make copies, compilations, abstracts or summaries. A specification shall be
in sufficient detail to permit the interrogating party to locate and to identify, as
readily as can the party served, the records from which the answer may be
ascertained.

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Mar. 30, 1970, eff. July 1,
1970; Apr. 29, 1980, eff. Aug. 1, 1980; Apr. 22, 1993, eff. Dec. 1, 1993.

ADVISORY COMMITTEE NOTES, 1970 AND 1980 AMENDMENTS
1970 AMENDMENTS

.. . The amendment improves the procedure of Rule 33 in the following respects:

(1) The time allowed for response is increased to 30 days and this time period
applies to both answers and objections, but a defendant need not respond in less
than 45 days after service of the summons and complaint upon him. As is true under
existing law, the responding party who believes that some parts or all of the
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interrogatories are objectionable may choose to seek a protective order under new
Rule 26(c) or may serve objections under this rule. Unless he applies for a protective
order, he is required to serve answers or objections in response to the interrogatories,
subject to the sanctions provided in Rule 37(d). Answers and objections are served
together, so that a response to each interrogatory is encouraged, and any failure to
respond is easily noted.

(2) In view of the enlarged time permitted for response, it is no longer neces-
sary to require leave of court for service of interrogatories. The purpose of this
requirement — that defendant have time to obtain counsel before a response must
be made — is adequately fulfilled by the requirement that interrogatories be served
upon a party with or after service of the summons and complaint upon him. . . .

Subdivision (b). There are numerous and conflicting decisions on the ques-
tion whether and to what extent interrogatories are limited to matters “of fact,” or
may elicit opinions, contentions, and legal conclusions. . . .

Rule 33 isamended to provide that an interrogatory is not objectionable merely
because it calls for an opinion or contention that relates to fact or the application of
law to fact. Efforts to draw sharp lines between facts and opinions have invariably
been unsuccessful, and the clear trend of the cases is to permit “factual” opinions. As
to requests for opinions or contentions that call for the application of law to fact, they
can be most useful in narrowing and sharpening the issues, which is a major purpose
of discovery. See Diversified Products Corp. v. Sports Center Co., 42 F.R.D. 3 (D.
Md. 1967); [4 Moore’s Federal Practice 4233.17 (2d ed. 1966);] Field & McKusick,
Maine Civil Practice §26.18 (1959). On the other hand, under the new language
interrogatories may not extend to issues of “pure law,” i.e., legal issues unrelated to
the facts of the case. Cf. United States v. Maryland & Va. Milk Producers Assn., Inc.,
22 FRD. 300 (D.D.C. 1958).

Since interrogatories involving mixed questions of law and fact may create dis-
putes between the parties which are best resolved after much or all of the other dis-
covery has been completed, the court is expressly authorized to defer an answer.
Likewise, the court may delay determination until pretrial conference, if it believes
that the dispute is best resolved in the presence of the judge. . . .

Subdivision (d). Thisisanewsubdivision, adapted from Calif. Code Civ. Proc.
§2030(c), relating especially to interrogatories which require a party to engage in
burdensome or expensive research into his own business records in order to give an
answer. The subdivision gives the party an option to make the records available and
place the burden of research on the party who seeks the information. “This provi-
sion, without undermining the liberal scope of interrogatory discovery, places the
burden of discovery upon its potential benefitee,” Louisell, Modern California
Discovery, 124-125 (1963), and alleviates a problem which in the past has troubled
Federal courts. See Speck, The Use of Discovery in United States District Courts,
60 Yale L.J. 1132, 1142-1144 (1951). The interrogating party is protected against
abusive use of this provision through the requirement that the burden of ascertain-
ing the answer be substantially the same for both sides. A respondent may not impose
on an interrogating party a mass of records as to which research is feasible only for
one familiar with the records. At the same time, the respondent unable to invoke this
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subdivision does not on that account lose the protection available to him under new
Rule 26(c) against oppressive or unduly burdensome or expensive interrogatories.
And even when the respondent successfully invokes the subdivision, the court is not
deprived of its usual power, in appropriate cases, to require that the interrogating
party reimburse the respondent for the expense of assembling his records and mak-
ing them intelligible.

1980 AMENDMENTS

Subdivision (¢). The Committee is advised that parties upon whom interroga-
tories are served have occasionally responded by directing the interrogating party to
a mass of business records or by offering to make all of their records available, justi-
fying the response by the option provided by this subdivision. Such practices are an
abuse of the option. A party who is permitted by the terms of this subdivision to offer
records for inspection in lieu of answering an interrogatory should offer them in a
manner that permits the same direct and economical access that is available to the
party. If the information sought exists in the form of compilations, abstracts or sum-
maries then available to the responding party, those should be made available to the
interrogating party. The final sentence is added to make it clear that a responding
party has the duty to specify, by category and location, the records from which
answers to interrogatories can be derived.

Rule 34. Production of Documents and Things and Entry upon
Land for Inspection and Other Purposes

(a) Scope. Any party may serve on any other party a request (1) to produce
and permit the party making the request, or someone acting on the requestor’%w
behalf, to inspect and copy, any designated documents (including writings, draw-
ings, graphs, charts, photographs, phonorecords, and other data compilations
from which 1nf01mat10n can be obtained, tlanslated if necessary, by the respon-
dent through detection devices into reasonably usable form), or to inspect and
copy, test, or sample any tangible things which constitute or contain matters
within the scope of Rule 26(b) and which are in the possession, custody or con-
trol of the party upon whom the request is served; or (2) to permit entry upon des-
ignated land or other property in the possession or control of the party upon
whom the request is served for the purpose of inspection and measuring, survey-
ing, photographing, testing, or sampling the property or any designated object or
operation thereon, within the scope of Rule 26(b).

(b) Procedure. The request shall set forth, either by individual item or by
category, the items to be inspected, and describe each with reasonable particu-
larity. The request shall specify a reasonable time, place, and manner of making
the inspection and performing the related acts. Without leave of court or written
stipulation, a request may not be served before the time specified in Rule 26(d).
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The party upon whom the request is served shall serve a written response
within 30 days after the service of the request. A shorter or longer time may be
directed by the court or, in the absence of such an order, agreed to in writing by
the parties, subject to Rule 29. The response shall state, with respect to each item
or category, that inspection and related activities will be permitted as requested,
unless the request is objected to, in which event the reasons for the objection
shall be stated. If objection is made to part of an item or category, the part shall
be specified and inspection permitted of the remaining parts. The party submit-
ting the request may move for an order under Rule 37(a) with respect to any
objection to or other failure to respond to the request or any part thereof, or any
failure to permit inspection as requested.

A party who produces documents for inspection shall produce them as they
are kept in the usual course of business or shall organize and label them to cor-
respond with the categories in the request.

(c) Persons Not Parties. A person not a party to the action may be compelled
to produce documents and things or to submit to an inspection as provided in
Rule 45.

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Mar. 30, 1970, eff. July 1,
1970; Apr. 29, 1980, eff. Aug. 1, 1980; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 30,
1991, eff. Dec. I, 1991; Apr. 22, 1993, eff. Dec. 1, 1993.

ADVISORY COMMITTEE NOTES, 1980 AMENDMENTS

Subdivision (b). The Committee is advised that, “It is apparently not rare for
parties deliberately to mix critical documents with others in the hope of obscuring
significance.” Report of the Special Committee for the Study of Discovery Abuse,
Section of Litigation of the American Bar Association (1977) 22. The sentence
added by this subdivision follows the recommendation of the Report.

Rule 35. Physical and Mental Examination of Persons

(a) Order for Examination. When the mental or physical condition (includ-
ing the blood group) of a party, or of a person in the custody or under the legal
control of a party, is in controversy, the court in which the action is pending may
order the party to submit to a physical or mental examination by a suitably
licensed or certified examiner or to produce for examination the person in the
party’s custody or legal control. The order may be made only on motion for good
cause shown and upon notice to the person to be examined and to all parties and
shall specify the time, place, manner, conditions, and scope of the examination
and the person or persons by whom it is to be made.
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