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explained in ALWD Manual Rule 12.8(a). Note that the explanatory phrases
are underlined or italicized and are preceded and followed by a comma.

(7¢h Cir. 2001), cert. granted, 312 US. 420

This citation means that the Supreme Court of the United States granted
review of the case that had been submitted by a petition for a writ of cer-
tiorari.

111 CONSTITUTIONALAND STATUT ORY CITATIONS
A. Constitutions
Cite constitutions by country or state and abbreviate “Constitution” as

“Const.” Do not include a date unless the constitution you are citin has
Y g
been SUpCI'SCdﬁd.

B. Statutes

1. Codes

Statutes are published in codes and are cited to the current official code
volumes. The basic citation form includes the abbreviated name and vol-
ume of the code in which the statute appears, the section number (or which-
ever identification is used) of the statute, and the year the code was
published. Statutes are also published by private publishing companies in
codes that are annotated. Cite to the annotated code only if there is no
official code cite; do not use parallel citations. When you cite to an anno-
tated code, include the name of the publisher in the parenthetical. You
will find the title of each jurisdiction’s codes as well as other compilations
and their abbreviations in Appendix 1. The following cite is to the official
version of the United States Code, which uses a title number rather thana
volume number.
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The cited statute is found in Title 42 of The United States Code at sec-
tion 1985(3). The date is the year the code was published, not the year the
statute was passed.

If the statute is published entirely in the supplement because it was en-
acted after the code was published in hardcover, then cite to the supple-
ment:

L U.S.C;§ zoc~0‘f(a)‘-(b) Supp. 1996). .

If you are citing to an amended statute where the original version ap-
pears in the code and the amendment is in the supplement, cite to the
code and the supplement:

42 USC.§ 2000e(k)-(m) (1994 & Supp. 1996).
2. Session laws

If a statute has not yet been published in the code, then cite it as an act in
the session laws (laws enacted by a legislature during one of its annual ses-
sions that are published yearly and bound in the order of their enactment).
Give its public law number, the section number, the volume and name of
the session laws (for state laws, begin with the name of the state) and page.
The following is a cite to The Statutes at Large, which is the compilation
of session laws of the United States Congress.

~ Pub. L.:No. ‘86‘-“74,‘§1, 73 Stat. 156 (1986). ‘ - “

The ALWD Manual Rule 14.6(h) does not require, but permits, inclusion
of the name of the act, in italics, preceding the Public Law number.

Also cite to the act in the session laws if you are using material that is
not published in the code, such as the statement of legislative purpose.

Although not in the ALWD Manual, some statutes that have been codi-
fied are commonly still cited by the name and identification from their
original passage as a public act, in addition to their current code citation.
For example,

Ldhe Ommbus Crime Cb:ntrol and Safkek ‘St‘reetkékACt of 1968, Tiﬂe 111, 18 .
WSoSsmoseey 0
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3. Electronic Database

Some statutes are available in both print sources and electronic databases
but are difficult for a reader to locate in print. In this case, cite the print
source as indicated above and add the electronic database reference in pa-
renthesis after the print citation. Begin the parenthetical with the words
“available at” or “available in” followed by the unique LEXIS or Westlaw
identifier assigned to the statute.

IV.PERIODICALS

Your most common citations to periodicals will be to law reviews. To cite
Jaw review material in your text, first give the author’s full name as it ap-
pears in the publication. Include designations such as “Jr.” if used in the
periodical.

Follow the author’s name with the title of the material, underlined or
italicized. Then give the volume number of the periodical, a space, the ab-
breviated name of the periodical, the page on which the piece begins, and
in parentheses the year of publication. See Appendix 5 for the abbrevia-
tions for periodicals, and Appendix 3 for other abbreviations.

A. Lead Material

Lead articles, usually written by faculty and practicing attorneys, are cited
by the author’s full name and the material described above, as in this ex-
ample.

' Phil. FridayJr, Just the Facts, 50J. Crim. L. & Criminology 78 (1980).
B. Student Material

Cite signed student work by the author’s full name in the same manner as
other signed law review articles; however, in order to indicate that a stu-
dent wrote the material, insert “Student Author,” offset by commas, be-
tween the author’s name and the title. See Rule 23.1.

~ Moira Standish, Student Author, Will Thanksgiving Never Come?, 50
NWULReV5(1986) . ...
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If the student author is not identified, then just use Student Author in
place of a name.

C. Abbreviations and Spacing

The general rule is to close up adjacent single capitals. However, for abbre-
viations of names of periodicals, do not close up single capitals if one or
more refers to a geographic or institutional entity. In that case, set off with

aspace the capitals that refer to the entity from the adjacent single capital.
See Rule 2.2.

This article is in the Northwestern University Law Review. Because the
“U” is an abbreviation of part of the name of the institution, it is set off
from the “L.,” which is the abbreviation for “Law.”

V. BOOKS

Cite books with the author’s full name as it appears on the publication’s
title page. Next, cite the title of the book (italicized or underlined) as it
appears on the title page (you may also include a subtitle), and the page,
section or paragraph from which the material is taken. Finally, in paren-
theses, include the edition (if more than one edition), the publisher, and
the year of publication. See Rule 22.

If the book has an editor, give the editor’s name as it appears on the title
g pp
page, followed by “ed.,” in the parenthetical before all other information.
This is an example of a citation for a multi-volume set with an editor.




CITATION FORM 505

If the book has two authors, include both names, using full names and
an ampersand (&) to connect them. If the book has more than two au-
thors, you have two options under ALWD Manual Rule 22.1(a). Either in-
clude the first author’s name followed by “et al.,” or include full names for
each author. Use an ampersand between the last two names.

Either of these examples is correct.

sbert T Kéétbn &Dawd C Owen, .
“ d., West 1984).

V1. GENERAL CITATION INFORMATION
A. Citation to a Particular Page

If you quote from a source or discuss material on a particular page or pages
in the source, you must cite the page or pages on which the quotation or
material can be found. If you are citing the source for the first time, put
the page citation after you cite the page at which the source begins. This
second page citation is often called a jump cite or a pinpoint citation. For
example,

In this example, the quotation from Blue is on page 110 of the North-
western Reporter. The case begins at page 108. If this cite required a paral-
lel cite, it is optional to include a parallel pinpoint cite to the official state
reporter, hence:

The parallel cite informs the court that the quotation can also be found
on page 104 of the official state reporter.
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B. Short Citation Form

Once you have cited an authority with a complete citation, ALWD Manual
Rule 11.2 allows you to use a short form citation anytime after you cite with
a full citation, if you wish.

1. Id

Id. is a citation form that refers to the immediately preceding cited au-
thority, and can be used to refer to any kind of authority; except for appel-
late records and internal cross references. See Rule 11.3 (b). If the second
citation is to material on the same page as the preceding cite, use just id.

;Ci‘t:ation bne‘:‘ Bluev. Go]d, 233A2d 562, 564 (P31967) |
_ Citation two: Id ...

If the citation is to a different page, use “id. at” the page number. For
example:

o (Greenwood Press 1924).
Citation two: Idaeose,

 Citation one: Benjamin N. Cardozo, The Growth of the Law 16

If the citation is to a case that requires a parallel citation, under ALWD
Manual Rule 12.21(f), use the short form for both cites, rather than id. See
B(3) below for short form,

Citation one: Blue téiGéId,ﬁtS Pa. 464, 233A2d562(1967) .
~ Citation two: Blue, 426 Pa. at 473,233 A 2d at 581 .

Do not capitalize id. if you use it within a sentence as a citation clause.

For example,

_ Because the thirteenth amendment d“(‘)eSinO‘tj re(jilikre‘s‘tatfe; action, id,
at 104, the court should hold that a private conspiracy violates that
amendment. ...

2. Supra

Supraisused as a short citation when the authority has been fully cited previ-
ously but is not the immediately preceding citation. Do not use supra to cite
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to cases, statutes, or constitutions. For these, use id. where appropriate or
use the form discussed below in (3). Use supra to cite to books and articles.

| Catd(kao,siupra, at 'ﬁj};{Thisk ;éfers to material on page 1oof Cardozo’s
.  ~previk‘o‘uslycitedbook.}_ . .. .-

3. Short Form for Cases Where Id. is Not Appropriate

The short form consists of the name of the case, the volume and name of
the case reportes, and the page number (for each reporter if a parallel cita-
tion is required). You have a choice as to how much of the case name to
include. You may omit the case name and cite to the reporter and page
when it is perfectly clear which case you are referring to, as when the case
name appears in the preceding sentence; or youmay shorten the case name
to the name of one party, for example, if the case name is not included in
the text of the sentence; or you may provide the full case name. If in doubt,
use at least one party’s name. For example:

 Grey v Pink, 270 N#Wzd -
 GreyzoNWaadatzoo.
27oNWzdat390 .
Typically, if you use the name of one party; use the name of the first named
party. However, if that party is a government or a very common name, or is
the same name as a party in another case, use the name of the second named
party: So, for example, for State v Gray, use Gray.

If this citation were to appear in a document submitted to a court that
requires parallel cites, for example, a Wisconsin court, the pinpoint cite to
the official state reporter would also be included.

Grejf v Pink,j85 Wis. 2d at 76‘8, 270N W.ad at39o.
o Gfey,‘ 85 Wis. zdat 768, 270 NWzd at 390. .
. L | .

o 8s Wls 2d at 768, 270 NWzdat ‘390‘.
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When you discuss a case in text, as opposed to citing the case, you may
always refer to the case by the name of a party if you have already cited the

case. Again, do not identify a case only by the governmental party, such as
“In United States. . . .”

4. Electronic Database

Use the unique database identifier for the case short form. See ALWD
Manual Rule 12.21(d).

5. Short Form for Statutes Where id. is Not Appropriate

Ifyou are citing to a statute and id. is not appropriate, then ALWD Manual
Rule 14.5 requires you to include the same information as the long citation
form except omit the parenthetical, If referring to the statute in text, rather
than in a citation, do not abbreviate any words when describing the stat-
ute. For example,

Title 42 of the United S

_ abilities

6. Constitutions

Do not use a short form citation except id. where appropriate.

7. Hereinafter

You may devise your own short form for particularly cumbersome cita-
tions instead of using supra, when the use of suprawould be unclear. After
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you cite the material in full, follow with “hereinafter” and the form you
will use. Enclose this information in brackets. See ALWD Manual Rule
11.4(d) for other restrictions.

dﬁraICourts and the Fed~

Chsle : :
latie 88) hereinafteriﬁart‘ &

s The Fe
d. Foundation Pr

C. String Citation

A list of citations to several authorities for a particular point is called a
string citation. You will see string cites used in judicial opinions and in
memoranda and briefs, but you should use long ones sparingly. Unless your
purpose is to actually list every case or other authority on point, or to liter-
ally show overwhelming authority, a string cite is usually not necessary and
is difficult to read. The reader will tend to avoid it.

A citation of just a few authorities, however, is fairly common. The au-
thority or authorities that are considerably more helpful or important than
the others should be cited first. The others should follow in the order listed
in Rule 46.4—enacted law first (constitutions, statutes, and other enacted
law), international agreements, case law, and others as listed in the rule. If
no authorities stand out, this ordering scheme governs the entire string
cite. There is also a correct order within each type of authority. For case
law; the order s federal cases, state cases, listed alphabetically by state, and
foreign cases. Within each jurisdiction (each federal appellate and district
court is a separate jurisdiction), cite cases from highest court to lowest
court, and within each court level, most recent to least recent. Use the
same order of jurisdictions to cite constitutions and statutes. Separate each
citation with a semicolon.

987>Sm01tz v Jones, 400 S§Efzdi
0 S.Wizd 85 (Mo. 1986); Jeter v

 Sosa
10

Remember that not all authorities are equal in weight. A string cite ob-
scures the differences in the importance of the authorities listed. A case or
statute from the jurisdiction of your assignment, for example, should be
more important than those from other jurisdictions, and these citations
should precede the others. Although you may cite controlling authority
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first in a string cite, you should also consider citing controlling authority
alone, after the proposition it supports. Then, use an introductory signal
(see below) to cite supporting cases from other jurisdictions, as is done in
this example from an Illinois problem:

f Aparent is notlmmune from sultbroughtbyan emanmpated mmﬂr
~ Oscary Green, 350 N.E.2d 10 (II. 1971). See also Roosevelt v Franklin,
390A.2d 50 (N J. 1965); Kit v Carson, 41N.W.ad200 (N.D. 1962); Black

¥ Hil[ks,.4‘6‘o N.Wad 8Q S.D. ~]i‘9‘6k4)~; -
D. Introductory Signals

Introductory signals are the italicized or underlined words that often pre-
cede citations to authority: Signals are used to show what type of support
the citation supplies for the author’s statement. The meanings of the most
used signals are described below. See Rule 45.

L. Direct citation without a signal: Use no signal before a citation if the
authority

a. is the source of a quotation or paraphrase, or
b. identifies an authority referred to in the text, or
c. is direct support for the proposition.

2. Introductory signals

a. Seeis the signal most often used. It means that the cited authorityis a
basic source material for the proposition in the text. Seeis used if the propo-
sition is not directly stated in the cited authority (use no signal if it is) but
supports the proposition in the text, or the cited authority contains dicta
that supports the cited proposition.

. B‘ecy:iuskc; Jones did not act ijnténtionally Q:r recklke‘ésyly, she 1snot guxlty
Lo crlmlnai cgjntempt.a See Yellow v: Orange, 100 F. Supp. 58 S.DN.Y.
b. E.g. means “for example.” Use it to give one or more examples of sup-

port for the proposition in the text. E.g. may be combined with other sig-
nals, such as in See e.g.

* See is used instead of no signal because Yellow v Orange does not say anything about
Jones.
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~ Most state statutes require that the defendant act intentionally or recke
 lessly Sece. 2. N.Y, Penal Law § so (McKinney 1980); Or. Rev. Stat. § 32
 (198); Utah Code Ann. § 12 (1981). A defendant, therefore, should not
 be guilty if he acted negligently See e.g. Blue v. Green, 400 Fad 12 (7th
Cir. 1972) (defendant “ust careless”); Gold v. Brass, 394 F2d 42 (9th
~ Cir. 1971) (defendant “merely inadvertent”); Yellow v. Orange, 100 L.
~ Supp. 58 (SDNY 1951) (defendant’s “mere oversight’). .
c. Cf. means that the proposition in the cited authority is different from,
but analogous to, the proposition in the text. Cf. can show comparisons, as
can the signal “Compare.”
d. Contrais used to show authority in direct contradiction to your propo-
sition. You may also show authority in contradiction with a signal intro-
duced by “but,” such as “but see,” and “but cf”

Either i;nt”e‘ntikonal or reckless d1sregard of a cdutﬁ Qfde‘r con‘kstit\ites
~ criminal contempt. Gold v. Brass, 394 F2d 42 (D.C. Cir. 1971). But see
_ Leadv. Pipe, 512 F.2d 65 (toth Cir. 1980) (requiring intentional conduct

_ forcriminal contempt).

Asignal may be used with an explanatory parenthetical as in the examples
above. The ALWD Manual and most readers encourage parenthetical in-
formation to be added to the basic citation in order to explain the rel-
evance of the authority cited with an introductory signal. The parenthetical
information should relate to the material discussed in your text. Generally,
a parenthetical should be a phrase, not a sentence, and should usually be-
gin with a present participle (example 2(d)). However, if you do not needa
complete participial phrase, use a shorter parenthetical (example 2(b)). Sec
Rule 47.

Do not use parentheticals for an important point, however. The facts of
important cases should be discussed in your text, not relegated to
parentheticals.

Another use of parentheticals is to supply other information, such as
information that explains the weight of the cited authority, as in these ex-
amples.

LaWIess v ]ustiéé, 394 Fad 42 (D.C. Cir. 1971) (Bork,]., dissenting)‘. .
 Leadw Pipe, 5121)”;8.’653(1980) (per curiam). .
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ALWD Manual Citation Exercises

Rewrite these citations correctly: If the correct citation form requires in-
formation that you do not have, such as a page number, a date or a court,
indicate that information with an underline. For example, if the exercise
does not identify the date of a decision, indicate that as follows: (L. x9_).
For information concerning typeface for citations, see ALWD Rule 1.0.

I.

Assume that this citation appears in an internal office memo:

Johnson et. al. v. Smith 312 N.E.2d 600 (11. 1964).

- Assume that this citation appears in an internal office memo:

Michaels v, Jordan, 100 F.Sup. 5 (R.I. 1941).

. Assume that this citation appears in an internal office memo:

Jordans v: Marsh Corp. Inc., 206 So.2d 3 (Miss. 1959).

. Assume that this citation appears in an internal office memo:

Marsh v: Metropolitan Housing Institute, 6 F.3d 9 (CA 2 1992)

. Assume that this citation appears in an internal office memo:

Simon v Pauls, 210 U.S. 15,200 S. Ct. 7,190 L.Ed. 16 (Sct. 1965).

. Assume that these citations appear in a document that you are

filing in an Alabama state court.

In this appeal, the defendant has raised an error he did not raise
at trial. See USS. v Carter, 230 F.2d 62 (1971) quoted on page 64.
See State v: Brown, 400 P2d 10 (Calif. 1990), State v. Wallace,
100 So.2d 7 (Ala. 1951), State v: LaFollette, 100 Wisc.2d 48 (1985),
312 N.Wad 30 (1985).

Assume that these citations appear in an internal office memo:

In Ryan v Quinn Brothers Corporation, 318 N.E.2d 6 (Mass.
1964), the court held that the defendant had violated Section 12
Mass. Annotated Laws Chapter 5. However, the plaintiffreceived
only nominal damages. Ryan, supra on page 10.

. Assume that this citation appears in an internal office memo:

Title 15 Section 552 Part a4 of The United States Code published
in 1989 permits a court to award attorney fees “reasonably in-
curred” to a successful litigant [my empbhasis}.
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9.

I0.

IX.

12.

Assume that this paragraph appears in a document that you are
filing in a Maryland state court:

The appellee has distinguished Maryland law from the cases that
the appellant has relied on. For example, the appellee distin-
guishes Pioneer Lands Inc. v.Agnew; 400 A.2d 36,390 Md. Repts.
165 (Md. 1981). The Environmental Preservation Act, Md. Code
Annot. {Environ.} § 36 (1992), the statute at issue in Pioneer
Lands, is different from the one at issue here. Pioneer Lands at
38.

Assume that these citations appear in a document that you are
filing in a Mississippi state court:

The statute requires that three witnesses sign the will. § 15 Miss.
code Ann. Only two witnesses signed the decedent’s will, and
the will is invalid. See, Macabre v. Macabre, 150 So.2d 35 (Miss.
1972), Rigor v. Mortis, 182 So.2d 10 (Miss. 1979). This court has
said, “It is more important that the statue [error in original} be
enforced than the will be valid,” Macabre, at 37.

Assume that you are citing to the book Learned Hand, The Man
and the Judge, by Gerald Gunther, published by Alfred Knopfin
1994, for information in footnote 148 on page 37. Assume that
this citation appears in an internal office memo.

You have just read alaw review article, “Videotaping Wills: anew
frontier in estate planning.” The author, who is not a student, is
Alfred W. Buckley. It appeared in volume 11 Ohio Northern
University’s law review in 1984 on pages 271-287. Cite this law
review article as you would in an internal office memo.







Appendix C

Sample Office Memorandum

TO: Assistant State’s Attorney
FROM: J.B.

RE: People v. Keith

DATE: November 1, 1989

Facts: Roger Keith was indicted for murder in a hit-and-run killing in Sil-
ver Stone, Colorado. At a preliminary hearing on September 30, 1989,
Keith's defense attorney moved for dismissal of the murder charge on the
ground that the state had lost the alleged murder weapon, and that the loss
constituted suppression of exculpatory evidence and denied Keith the right
to a fair trial. The court has asked for amemo in opposition to the motion.

The murder indictment stems from a hit-and-run accident on Septem-
ber 2, 1989, at 6:30 PM. Two witnesses observed a young white man they
could not identify start a cas; take off at high speed, and swerve onto the
sidewalk, striking the victim. The witnesses said the car was a red hatch-
back that had a rear license plate that said “GUMSHOE.”

Keith is a newspaper reporter and was investigating allegations of cor-
ruption in the Silver Stone Police Department at the time. The stories al-
ready published had named the arresting officer in his case as involved in
some minor illegal activities. Keith owned a red hatch-back with
“GUMSHOE? license plates. Keith was arrested the night of the killing
and insisted that he was home alone all evening and that his car was not in
operating condition. He also claimed that his car was missing its front li-
cense plate. The police found Keith’s car in his garage and towed it to the
police impoundment yard. It was stolen that night from the police yard
and has never been recovered.

Police Officer Miller, the arresting officer, testified at Keith’s pre-trial
hearing that the police impounded Keith’s car according to usual police
practice. Miller last saw Keith'’s car at the police impoundment area on the

515
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night of the killing. His partner, Police Officer Jacger, was to have secured
the impoundment area that night, but Miller was unable to testify that
Jaeger in fact did so. Unfortunately, Jaeger died the next day, which, obvi-
ously, precluded him from testifying. Miller returned to the impoundment
area the following day and found the gate open and the defendant’s car
gone. There was no damage to the locks on the gate, and Keith’s car was
the only one missing. Miller also testified that he did not start or examine
the car the night of the arrest because the forensic team was going to ex-
amine it the following morning. However, Miller said that he did not ob-
serve any evidence that the car was involved in a hit-and-run killing, and
did not notice if the car was missing its front plate.

The defendant’s mother, Estelle Keith, supported Keith’s assertion that
his car was inoperable, testifying that the car needed to be jump-started in
order to run. She also testified that Keith’s front license plate had been
missing for “a week or so before Roger was arrested.”

Question Presented: Whether a hit-and-run murder charge against a
criminal defendant should be dismissed on the ground that his car, stolen
from police custody before the police could examine it, was material ex-
culpatory evidence, and that under the federal and Colorado constitutions,
he cannot receive a fair trial without it.

Short Answer: No. Although the police suppressed Roger Keith's car when
it was stolen from police custody, and Keith is unable to obtain compa-
rable evidence, he has no concrete evidence that police acted in bad faith,
or that the pohce were aware of the exculpatory nature of the evidence.

Dlscusswn Under the federal and Colorado const1tut1ons a criminal
the state’s failure to preserve potentially exculpatory evidence. See Peop]e
v Enriquez, 763 P2d 1033, 1036 (Colo. 1988). However, the evidence must
possess exculpatory value that is apparent to the state before its loss, and
it must be of such a nature that the defendant cannot obtain comparable
evidence by other means. Id. Furthermore, for a due process violation un-
der the federal constitution, the state must have acted in bad faith when
it failed to preserve the evidence. Arizona v Youngblood, 488 US. 51, 58

(1988).] The record here reflects that the state suppressed the evidence,

and that Keith cannot obtain comparable evidence by other means. How-
ever, the record is not clear whether the police were aware of the exculpa-
tory nature of the automobile before its loss, or that the evidence was lost
as a result of bad faith on the part of the police, although the inference is
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strong that it was. Moreover, even if the state does not require police bad
faith,fKéith’s due process right to a fair trial will not be violated under
Colorado law unless the police were aware of the exculpatory nature of
the automobile.

When evidence can be collected and preserved in the performance of
routine procedures by the state, failure to do so is tantamount to suppres-
sion of evidence. People v. Humes, 762 P.2d 665,667 (Colo. 1988). In Humes,
the court held that because there are routine procedures for collecting and
preserving blood samples, the police’s failure to preserve the samples con-
stituted suppression of evidence by the prosecution. Id. Similarly, in People
v Sheppard, 701 P2d 49 (Colo. 1985), the state was responsible for the loss
of a car that was evidence in a vehicular homicide case. Without authoriza-
tion from the state police, the body shop that was holding the car crushed
it for scrap metal. The court held the state responsible for the loss. Under
the circumstances, the failure to collect and preserve the automobile was
“properly attributable to the prosecution.” Id. at 52. However, when the
state fails to preserve evidence in its possession, through no fault of its
own, the state does not suppress evidence. People v. Greathouse, 742 P2d
339 (Colo. 1987). In Greathouse, the blood samples in question were not
Jost as a result of police action or inattention, but apparently by a natural
process of decay. Thus the state had not destroyed the evidence. Id.

.

In the present case, as in Humes and Sheppard, the loss of evidence is

attributable to the state. Miller testified that it is standard procedure for
police to impound automobiles involved in hit-and-run cases. Moreover,
the circumstances surrounding the car’s disappearance indicate that Jae-
ger failed to lock the impoundment area gate. His dereliction of duty con-

tributed to the car’s disappearance, and therefore, it can be concluded that (*
Lo

the state suppressed the evidence.

However, the suppressed evidence must have possessed exculpatory
value apparent to the police before its loss. California v. Trombetta, 467
US. 479, 489 (1984); People v: Sheppard, 701 P2d at 54. In Sheppard, the
court dismissed the case on due process grounds when the exculpatory
pature of the evidence was clear to the police as a result of its own prelimi-
nary evaluation of the evidence. Sheppard’s car had gone off the side of the
road and down an embankment, killing a passenger. A policeman had in-
spected the car after the accident and reported it to have mechanical de-
fects that could have accounted for the accident. Id. Conversely, the state
does not have the duty to preserve apparently inculpatory evidence. People
v Gann, 724 P2d 1322 (Colo. 1986). In Gann, the defendant’s due process
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rights were not violated by the failure of the police to preserve the appar-
ently inculpatory telephone number of an anonymous informant. Id.
There is some evidence that Keith’s automobile may have had apparent
exculpatory value. Miller said that the car bore no evidence of a hit-and-
run killing. Nonetheless, Miller’s superficial examination is probably not
sufficient to establish that the police were aware of the exculpatory nature
of the automobile before it was stolen. Had the police noticed whether
the front license plate was missing or had they confirmed that the car was
not in working order, then the evidence would have had apparent exculpa-

. __tory value. Since they noticed neither, the evidence was not apparently

exculpatory.

Furthermore, if the defendant can obtain comparable evidence by other
reasonable means, the loss of exculpatory evidence does not violate the
defendant’s right to a fair trial. Trombetta, 467 US. at 489. In Sheppard,
701 P2d at 54, the defendant, charged with vehicular manslaughter, claimed
that an examination of his car would have revealed that mechanical defect
and not driver negligence caused the accident. The destruction of the physi-
cal evidence deprived Sheppard of the opportunity to examine the car.
Concluding that, despite the police preliminary report tending to support
the defendant’s claim of malfunction, the defendant had no adequate evi-
dentiary substitute for his destroyed vehicle, the court held that Sheppard’s
due process right was violated. Id.

Like the defendant in Sheppard, Keith has no evidence “comparable” to
the stolen vehicle itself. Instead of objective evidence like the policeman’s
report, he has only his own and his mother’s testimonies that his car was
inoperable, and that his front license plate was missing. He also has Miller’s
statement that he did not notice damage consistent with the crime. This
statement is even less authoritative than the preliminary report in
Sheppard, and certainly does not carry the same weight as, for example, a
forensic finding to the same effect. See People v: Palos, 930 P.2d 52 (Colo.
1985) (forensic ballistics report provided exculpatory evidence comparable

P

to VV(kf@pdgnfcfg lost gun)./Thus, because Keith is unable to obtain evidence

comparable to his car, he should be able to satisfy this element.

Finally, a due process violation under the federal constitution requires
that the police have acted in bad faith when they failed to preserve the
evidence. Youngblood, 488 U.S. at 58. It is insufficient to show that the loss
was a result of mere negligence on the part of the police. Rather, the de-
fense is limited to those cases in which “the police themselves by their
conduct indicate that the evidence could form a basis for exonerating the
defendant,” and, acting in bad faith, failed to preserve it. Id.
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The Colorado courts have not yet had occasion to consider Youngblood’s
addition of a bad faith requirement. However, the court must do so to de-
termine Keith’s federal due process claim. A failure to follow routine prac-
tice may indicate bad faith. In Youngblood, 488 US. at 56, and Trombetta,
467 US. at 488, the defendants’ cases were weakened because the police
had followed their normal pracktickcwslwlh contrast, normal procedures were
not followed here. Since there is no evidence of a break-in, Keith’s car must
have been lost because Jaeger failed to lock the gates, and by failing to do
50, he did not follow standard police procedure. Only Keith’s car was sto-
len. The police had reason to frame Keith because one of Keith’s newspa-
per stories had named Miller in connection with minor illegalities. The
police did not know if future stories would name not only Miller again, but
others in the department. Jaeger may have left the gate open in solidarity
with another officer. The inferences from these facts are strongly in Keith’s
favor.

However, at this point, Keith has only inferences. There is no concrete
evidence about the missing front license plate, the unlocked gate, the
vehicle’s disappearance, and even Jaeger’s death. He has nothing to link
these events to prove police bad faith. Moreover, bad faith will turn on
whether the police knew that Keith’s car was exculpatory evidence. “The
presence or absence of bad faith by the police for purposes of the Due
Process Clause must necessarily turn on the police’s knowledge of the ex-
culpatoryvalue of the evidence at the time it was destroyed.” Youngblood,
488 US. at 56 n.2. Officer Miller’s credibility will be crucial because he is
the only officer who looked at Keith'’s car before he impounded it.

Nevertheless, it is not clear whether Youngblood requires concrete evi-
dence of bad faith, or whether the court will be allowed to infer bad faith
from these rather suspicious circumstances. In Youngblood, the defendant
had neither concrete evidence nor inferences because the police labora-
tory personnel acted negligently by not preserving evidence before the
police had any information linking the defendant with the crime. Miller
and Jaeger, however, identified and charged Keith before they impounded
his car. Because the lost car is so crucial to Keith’s defense, the inference of
bad faith may be enough to make this criminal trial “fundamentally un-
fair,” id. at 61 (Stevens, J., concurring), unless Miller offers credible testi-
mony that he was not aware of the exculpatory nature of the car.

Moreover, even if the police did not act in bad faith, it is possible that
the indictment may be dismissed under the due process clause of the Colo-
rado Constitution, The Colorado Supreme Court’s last decision on this
issue was Enriquez, decided just before the Supreme Court of the United
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States decided Youngblood. The Colorado court may decide that bad faith
is not required, and that the Colorado Constitution affords greater due
process protection than does the United States Constitution. Then, under
Enriquez, the crucial issue will be whether the police were aware of the
car’s exculpatory value before the car was stolen. 763 P.2d at 1036, Keith’s
story would be corroborated if Miller cannot credibly testify he did not
notice if the car was missing its front plate. If he did notice, then the police
would have known that the car was exculpatory evidence. That fact and
the loss of the car would require the court to dismiss this case. Without
that information, however, it is likely that Keith’s motion will fail,
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Sample Office Memorandum

TO: Senior Attorney

FROM: Law Clerk

DATE: November 21,1994

RE: Emily West Contract Litigation

FACTS: Emily West is president of the newly formed Aunt Em’s Natural
Heartland Bake Company, a producer of goods baked without additives or
preservatives. While searching for asource of very high quality wheat, West
was referred to Abel Prentice, an experienced wheat farmer with an excel-
lent reputation as a knowledgeable grower and dealer. Prentice grows wheat
on a 3,000 acre farm he owns and operates in this state. For over thirteen
years he has been selling his own wheat and wheat grown by other farmers
to manufacturers.

West visited Prentice in May 1994 and descsibed the kind of bread she
wished to produce. Prentice assured West that he knew a great deal about
the bread business. In fact, Prentice told her that he probably knew more
about her business than she did. After thinking it over, West signed a con-
tract to buy wheat from Prentice. The written contract contained the terms
of quantity, price, delivery, and payment schedules. No description or war-
ranty as to the quality of the wheat, however, was included. After signing
the contract, Prentice said: “You won’t be sorry. I grow the finest wheat
money can buy.”

When the wheat was delivered in July, West found that 15-20% of it was
blighted and unusable. West rejected the wheat and refused to pay Prentice.
On August §,1994, Prentice filed suit against West’s company for breach of
contract.

QUESTION PRESENTED: Can West, a buyer of wheat, successfully de-
fend abreach of contract suit on the grounds that the seller, Prentice, breached
both express and implied warranties under the Kansas Commercial Code,
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Kan. Stat. Ann. §§ 2-313, 2-314, 2-315 (1983), when 15—20% of the wheat Prentice
delivered was blighted and unusable?

CONCLUSION: West has a strong defense based on breach of implied
warranty of merchantability, Kan. Stat. Ann. § 2~314 (1983), since the goods
sold to her were neither of fair average quality nor fit for the ordinary pur-
pose of baking bread. She can also prove a breach of the implied warranty
of fitness for a particular purpose, Kan. Stat. Ann. § 2-315 (1983), since she
informed Prentice of her particular use for his goods, that of baking breads
without additives or preservatives, and he knew she was relying on his judg-
ment to select suitable goods. However, she probably cannot successfully
use breach of express warranty, Kan. Stat. Ann. § 2313 (1983), because
Prentice’s statement to her was an opinion and not an affirmation of fact.

APPLICABLE STATUTES:

Kan. Stat. Ann. § 84—2-104. Definitions: “Merchant”; “Between Mer-
chants”; “Financing Agency”

(1) “Merchant” means a person who deals in goods of the kind or
otherwise by his occupation holds himself out as having knowledge
or skill peculiar to the practices or goods involved in the transaction
or to whom such knowledge or skill may be attributed by his employ-
ment of an agent or broker or other intermediary who by his occupa-
tion holds himself out as having such knowledge or skill.

Kan. Stat. Aon. § 84-2-313. Express Warranties by Affirmation, Prom-
ise, Description, Sample

(1) Express warranties by the seller are created as follows:

(@ Anyaffirmation of fact or promise made by the seller to the buyer
which relates to the goods and becomes part of the basis of the
bargain creates an express warranty that the goods shall conform
to the affirmation or promise.

(b) Any description of the goods which is made part of the basis of
the bargain creates an express warranty that the goods shall con-
form to the description.
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(2) It is not necessary to the creation of an express warranty that
the seller use formal words such as “warrant” or “guarantee” or that
he have a specific intention to make a warranty, but an affirmation
merely of the value of the goods or a statement purporting to be merely
the seller’s opinion or commendation of the goods does not create a
warranty.

Kan. Stat. Ann. § 84—2—314 Implied Warranty: Merchantability; Usage
of Trade

(1) Unless excluded or modified (Section 2-316), a warranty that
the goods shall be merchantable is implied in a contract for their sale
if the seller is a merchant with respect to goods of that kind.

(2) Goods to be merchantable must be at least such as

(a) pass without objection in the trade under the contract descrip-
tion; and

(b) in the case of fungible goods, are of fair average quality within
the description; and

(O are fit for the ordinary purposes for which such goods are used;

Kan. Stat. Ann. § 84—2~315. Implied Warranty: Fitness for Particular
Purpose

Where the seller at the time of contracting has reason to know
any particular purpose for which the goods are required and that the
buyer is relying on the seller’s skill or judgment to select or furnish
suitable goods, there is unless excluded or modified under the next
section an implied warranty that the goods shall be fit for such pur-
pose.

DISCUSSION: Abel Prentice’s breach of contract claim is based on Emily
West’s wrongful rejection of the goods. However, if Prentice breached any
of the three warranties under the Kansas Commercial Code, then West
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rightfully rejected the goods and has a successful defense. The Kansas Com-
mercial Code provides three possible defenses based on breach of warranty:
breach of implied warranty of merchantability, § 2-314; breach of implied
warranty of fitness for a particular purpose, § 2-315; and breach of express
warranty, § 2-313. West has a strong defense based on breach of implied
warranty of merchantability. Moreover, she has a good defense based on
implied warranty of fitness for a particular purpose. However, she cannot
successfully defend the suit by claiming breach of express warranty.

The best defense against Prentice’s suit is under § 2-314, the implied
warranty of merchantability. This section provides that if the seller is a
merchant, a warranty of merchantability is implied in a contract. Id. (1).
Section 2-314(2) sets out minimum standards which goods must meet to
be merchantable. Under these standards, goods must, inter alia, “pass with-
out objection in the trade under the contract description,” § 2-314(2)(a);
and, in the case of fungible goods, be “of fair average quality within the
description,” § 2-314(2)(b); and be “fit for the ordinary purposes for which
such goods are used,” § 2-314(2)(c). Prentice is a merchant and the goods
did not meet any of these standards. Therefore, Prentice breached the
implied warranty of merchantability.

The statute itself defines merchant, in pertinent part, as “a person who
deals in goods of the kind or otherwise by his occupation holds himself
out as having knowledge or skill peculiar to the practices or goods involved
in the transaction.” Kan. Stat. Ann. § 2-104(1) (1983). One court in Kansas
has addressed the question of whether a farmer is a merchant in a case
involving the sale of hogs between hog farmers. Musil v Hendrich, 627 P2d
367 (Kan. App. 1981). The court concluded that the defendant farmer in
the hog transaction was a merchant under either definition in the statute.
First, as someone who had been in the hog business for thirty years and
was selling s50-100 hogs per month, he was a dealer in hogs. Second, he
held himself out as having knowledge or skill relating to the goods, since
he had equipment and buildings related to hog farming and sold hogs to
private individuals, as well as to a slaughterhouse. Id. at 373. Prentice, like
the hog farmer in Musil, is a merchant under either definition. Prentice is
a dealer because he is a wheat farmer who sold manufacturers not only his
own wheat, but also the wheat of other farmers. He also held himself out
as having knowledge relating to the goods, since he has been a wheat farmer
for thirteen years, runs a 3,000 acre farm, and stated to West that he knew
more about her business than she did. Prentice is therefore a merchant,
and it is appropriate to apply § 2-314.
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Under the standards of merchantability provided in § 2-314, the war-
ranty was breached first because the 15-20% blighted wheat was of lesser
quality than would “pass without objection in the trade” and was not of
“fair average quality.” § 2-314(2)(2)(b). Fair average is described as “the
middle belt of quality ... not the least or the worst ... but such as can pass
without objection.” § 2-314 Comment 7. According to regulations from
the Kansas Department of Agriculture, to be of fair average quality, awheat
shipment can contain no more than 10% of a blighted or inferior product.
Kan. Admin. Regs. 397.41 (1981). Since the wheat Prentice shipped was 15~
20% blighted, it did not meet this standard.

The implied warranty of merchantability was also breached because the
wheat was not fit for its ordinary purposes. Under Kansas law; the buyer
must show the ordinary purpose of the goods involved and show that the
goods are not fit for that purpose. Black v Don Schmidt Motor, Inc., 657
P2d 517, 525 (Kan. 1983). The ordinary purpose for wheat is to make flour
for bread. Since wheat that is 15-20% blighted would not make acceptable
flour, the wheat is not fit for its ordinary purpose. Accordingly, Prentice
breached the implied warranty of merchantability.

Prentice has also breached the implied warranty of fitness for a particu-
lar purpose. A warranty of fitness for a particular purpose is implied “when
the seller, at the time of contracting, [knows] any particular purpose for
which the goods are required, and [knows} that the buyer is relying on the
seller’s skill or judgment to select or furnish suitable goods.” § 2-315. At the
time the contract was made, Prentice knew that West required a high qual-
ity wheat for her all-natural bread, and that she was relying on his judg-
ment to select and provide suitable wheat. Since the making of all-natural
bread is a particular purpose, and since wheat that is 15-20% blighted is
not fit for this purpose, Prentice has breached an implied warranty of fit-
ness.

The first requirement is that the goods are to be used for a particular, as
opposed to an ordinary purpose. In International Pe troleum Services, Inc.
v S & N Well Service, Inc., 639 P2d 29, 37 (Kan. 1982), the court described
a particular purpose as more specific, narrow, and precise than an ordinary
purpose. Id. The court also stated that a particular purpose meant a use
peculiar to the nature of the buyer’s business. Id. West intended to use the
wheat to make all-natural bread and cakes using no preservatives. She would,
therefore, need especially high quality wheat, not a product that could be
used in making ordinary baked goods which could rely on preservatives for
freshness.
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In addition, Prentice had reason to know of the particular purpose she
intended for the wheat. Prior to signing the contract, West described her
business to Prentice and told him the kind of bread she wanted to produce.

Finally, West relied on Prentice’s skill and judgment to select the appro-
priate goods. See Addis v: Bernadin, Inc., 597 P2d 250 (Kan. 1979). In Addis,
the plaintiff buyer, a manufacturer of salad dressings, informed the defen-
dant seller that he needed jar lids for dressings containing vinegar and salt.
Although the seller knew that the lids the buyer had ordered were incom-
patible with their intended use, he did not tell the buyer. Id. at 254. The
court held the seller, who had superior knowledge, had breached the im-
plied warranty of fitness for a particular purpose. The buyer had relied on
the seller’s knowledge of his product and on his judgment to select appro-
priate goods in conformity with the use the buyer described. Id. West, too,
relied on Prentice’s judgment to provide appropriate goods. She was just
starting her business, but Prentice had been selling his own wheat for over
thirteen years. Moreover, Prentice not only said he knew all about the wheat
business, he boasted that he knew more about her business than she did.
Therefore, a court would probably hold that Prentice breached an implied
warranty of fitness for a particular purpose.

It is not likely, however, that an express warranty had been created. An
express warranty is created by a seller’s “affirmation of fact” about the goods,
or a description, sample, or model of the goods given to the buyer, any of
which is “made part of the basis of the bargain.” § 2-313(1)(a)(b)(c). The
seller need not use formal words of guarantee, or intend to create a war-
ranty. § 2—313(2). However, a statement that is merely the seller’s opinion
of the goods does not create a warranty. Id. The written Prentice-West
contract made no mention of any express warranty. That could only have
been created in Prentice’s statement to West that he grows “the finest wheat
money can buy” However, as this statement is more opinion than an affir-
mation of fact, Prentice did not create an express warranty.

Kansas courts have held that express warranties can be created by oral
statements if these statements are affirmations of fact and not opinions.
Formal words of guarantee are not necessary, but an affirmation merely of
the value of the goods is not sufficient to create an express warranty. Young
& Cooper, Inc. v Vestring, 521 Pad 281 (Kan. 1974); Brunner v._Jensen, 524
P2d 1175 (Kan. 1974). In Young, the defendant buyer purchased cattle from
the plaintiff seller who told him that the cattle were “a good reputable
herd ... clean cows.” 521 P2d at 285. The court said that such statements are
taken by cattlemen to mean that cattle are free of brucellosis. The seller
thereby created an express warranty, which was breached when the cattle
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were found to have the disease. Id. at 293. The court classified these state-
ments as affirmations of fact and not opinion, since they were representa-
tions of fact “capable of determination” or “susceptible of exact knowledge.”
Id. at 290. Similarly, in Brunner, another case concerning cattle, the seller’s
oral statement to the buyer that cows would calve by a certain date was
not, the court said, an opinion. The court held that the seller’s statements
created an express warranty which was breached when the cows did not
calve on time. 524 P.2d at 1186.

The facts in West, however, are distinguishable from those in Young and
Brunner. A court would probably classify Prentice’s statements about his
wheat as opinion, rather than fact because his statement is neither “ca-
pable of determination” nor “susceptible of exact knowledge.” The state-
ment more resembles sales talk, and therefore, did not create an express
warranty.







Appendix E

Sample Memorandum in
Support of a Motion

IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION

PARK, INC., et al,, )
Plaintiffs, ) No. 86 L22939
V. ) N.W.
DAVID RYAN, et al., )

Defendants. )

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS
COMPLAINTAS TO WRIGLEY HOUSING, INC,,
JOE SAYERS, ANN CHRISTIE, AND MARGARET JAMES

INTRODUCTION

Plaintiffs PARK, INC. (“Park”), areal estate management company, and
its President, Earl Marple (“Marple”), have sued more than thirty individu-
als and organizations active in the tenants’ rights movement in the West
Park section of Chicago. Plaintiffs’ four-count complaint purports to state
claims for libel and slander. On December 22, 1986, defendants Wrigley
Housing, Inc. (“Wrigley”), Joe Sayers (“Sayers”), Ann Christie (“Christie”)
and Margaret James (“James”), filed a motion to dismiss the complaint as
to those defendants pursuant to Rule 2—615 of the Tllinois Rules of Civil
Procedure. This memorandum is submitted in support of those defendants’
motion to dismiss.
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STATEMENT OF FACTS

Plaintiff Park is a corporation engaged in the business of managing and
developing real estate. (Complaint q 1.) Park has developed and manages
more than 500 rental units in the West Park area of Chicago. (Complaint
9 12.) Plaintiff Marple is President of Park, and has been in the real estate
business since 1969. (Complaint { 1, 9.) This case arises out of a dispute
between Park and Marple, on the one hand, and the West Park Tenants’
Committee (“WPTC”), the Professionals for Better Housing (“PBH”), and
Alderman David Ryan, on the other hand, concerning Park’s real estate
management practices. (Complaint J 16-22.)

In April 1986, WPTC convened a meeting of tenants and former ten-
ants of Park and of representatives of other tenants’ rights organizations
and block clubs, in response to complaints about Park’s rental policies and
practices. (Complaint § 22; Exhibit A.) Park’s tenants continued to meet,
to distribute literature to Park tenants, and to picket at Park’s rental office
and at Marple’s home. (Complaint { 22.)

Plaintiffs allege that the communications thus published by WPTC and
PBH were defamatory. (Counts I and I1.) Specifically, in Count I, they al-
lege that a newsletter attached as Exhibit A to the complaint contains the
following defamatory statements:

That in August 1985 (or on or about said time) there were complaints
regarding Park as to “giant rent increases”; “failure to refund security
», «

deposits and pay interest”; “chronic heat and hot water problems”;
“intimidation of tenants”; and “outrageous set of move-out policies.”

(Complaint { 30.)

Plaintiffs allege that a leaflet attached as Exhibit B to the complaint
contains the allegedly defamatory statement that “the WPTC wanted to
meet with Park ‘to discuss the state investigation of Park.” (Complaint
{28 They also allege that leaflets attached to the complaint as Exhibits C
and D libel Park and Marple by stating, inter alia, that Park’s tenants want
to meet with Marple to discuss “problems relating to his mismanagement
of ten buildings in West Park with nearly 500 apartments” and, specifi-
cally, “lack of water,” “lack of heat,” “poor building security;” “unfair secu-
rity deposit deductions,” “lack of smoke detectors,” “unresponsiveness to
requests for repairs,” “failure to pay security deposit interest,” “electrical
problems,” “roaches,” “intimidation and harassment of tenants,” “infre-
quent garbage pickup,” and “outrageous move-out policies.” (Exhibits C-D;
Complaint § 31.) Plaintiffs allege that Exhibits A, B, C and D were authored
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by WPTC and PBH and that the authors “were one or more of the follow-
ing Defendants,” with Christie included on a list of thirteen names. (Com-
plaint T 25.)

In Count I1, plaintiffs allege that various defendants, including Christie,
picketed the offices of Park’s rental agent. (Complaint 47-48.) Plaintiffs
claim that various picket signs and oral communications included defama-
tory statements that Park and Marple were “in housing court,” did not sup-
ply heat in their buildings, had a policy “not to return security deposits,”
“made bogus deductions” from security deposits, and that the buildings
managed by Park had roaches. (Complaint ] 49.)

Counts I1T and IV concern a letter sent to the limited partners of Park
on or about October 1, 1986. (Complaint ] 64.) The letter indicates that it
was endorsed by Alderman Ryan and a number of tenants’ and housing
rights groups, including Wrigley Housing. (Exhibit E.) Plaintiffs allege in
Count 111 that the letter contains the following allegedly defamatory state-
ments:

A. Evidence exists documenting continuous complaints by ten-
ants about maintenance problems and the indifferent handling of
these complaints by Park, Inc.

B. City inspection reports detail numerous instances of housing
code violations in Park, Inc. properties.

C. Park is not repairing housing code violations and is not mak-
ing repairs in a workmanlike manner.

D. Numerous outgoing tenants have complained about not re-
ceiving proper disbursement of their security deposits.

E. Most tenants have not received the requisite interest on their
security deposit interests.

F. The buildings show serious signs of mismanagement and dis-
tress.

G. Many tenants are not renewing their leases with Park, Inc.
because they cannot deal with habitually poor management.

H. The buildings are developing high vacancy rates and falling
into disrepair.

ARGUMENT

The plaintiffs’ complaint must be dismissed because the communica-
tions complained of in Counts I, I1, ITI, and I'V are not defamatory per se
under llinois law. Even assuming that the statements are defamatory, Illi-
nois law grants them a qualified privilege. Furthermore, plaintiffs’ prayer
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for punitive damages is unsupported and must be stricken from the com-
plaint. Finally, the complaint contains no allegations concerning defendants
Sayers and James and should be dismissed as to those defendants.

I. ALLCOUNTS MUST BE DISMISSED BECAUSE THE COMMUNI-
CATIONS COMPLAINED OF ARE NOT DEFAMATORY PER SE.

Under Illinois law; the defendants’ statements are not defamatory per
se. To be considered defamatory per se, the language must be so obviously
and naturally harmful to the person to whom it refers that damage is a
necessary consequence and need not be specially shown. Owen v Carr, 113
1l 2d 273, 274, 497 N.E.2d 1145, 1147 (1986); Sloan v: Hatton, 66 TI1. App. 3d
41, 42, 383 N.E.2d 259, 260 (4th Dist. 1978). Four classes of words, if falsely
communicated, give rise to an action for defamation without a showing of
special damages:

1. Those imputing the commission of a criminal offense

2. Those imputing infection with a communicable disease

3. Those imputing inability to perform or want of integrity in the
discharge of duties of office or employment, and

4. Those prejudicing a particular party in his profession or trade.

Fried v Jacobson, 99 Ill. 2d 24, 26, 457 N.E.2d 392, 394 (1983). With respect
to corporate plaintiffs, moreover, the alleged libel must assail the
corporation’s financial or business methods or accuse it of fraud or mis-
management. American International Hospital v. Chicago Tribune Co., 136
I App. 3d 1019, 1022, 483 N.E.2d 965, 969 (15t Dist. 1985); Audition Divi-
sion, Ltd. v. Better Business Bureau, 120 1ll. App. 3d 254, 256, 458 N.E.2d
115, 118 (1st Dist. 1983).

In determining whether particular language constitutes libel per se, I1li-
nois courts apply the rule of innocent construction:

a written or oral statement is to be considered in context, with
the words and the implications therefrom given their natural and
obvious meaning; if, as so construed, the statement may reasonably
be innocently interpreted as referring to someone other than the plain-
tiff it cannot be actionable per se. This preliminary determination is
properly a question of law to be resolved by the court in the first in-
stance.

Chapskiv: Copley Press, 92 Ill. 2d 344,347, 442 N.E.2d 195, 199 (1982). Thus,
the court must examine the statements here within the context of the sur-
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rounding circumstances and events, and judge the words accordingly. Id.;
Sloan v Hatton, 66 111. App. 3d at 43, 383 N.E.2d at 261. Moreover, the trial
court is required to make this determination in the context of the entire
publication. Chapski, 92 Ill. 2d at 345, 442 N E.2d at 199.

The following emerges clearly from an examination, in context, of Ex-
hibits A through E to the complaint: As Exhibit A shows, tenants of build-
ings owned and managed by Park were meeting and organizing in early
1986. It is clear from Exhibits B through E that the tenants’ goal was to
meet with Park and Marple to discuss various problems the tenants per-
ceived.

“To plan other direct action to get Park to meet with us” (Exhibit B)

“We want to meet with Earl Marple to discuss and get action on these
problems” (Exhibit C)

“Quite simply we want Park to meet with us and begin to address our
legitimate concerns” (Exhibit D);

“Therefore, we are asking that (1) you attend a special meeting of the
West Park Housing Forum... and (2) that you encourage Mr. Marple
to attend this meeting also” (Exhibit E, at 3).

Thus, the context of the communications here was clearly a dispute be-
tween tenants and a landlord about the manner in which he was managing
his buildings.

Chapski requires that, in ruling on a motion to dismiss, the trial court
must review the allegedly libelous documents to determine, as a matter of
Jaw, whether they are subject to a reasonable non-defamatory construc-
tion; if so, the documents are not actionable even if they may also be sub-
ject to areasonable defamatory construction and even if the party receiving
the communications understood them in a defamatory sense. Chapski, 92
TIL 2d at 345, 442 N.E.2d at 199. Following this mandate, Illinois courts
have repeatedly dismissed libel cases after finding that the statements com-
plained of were susceptible of a reasonable innocent construction. See, e.g.,
Meyer v. Allen, 127 11l App. 3d 163, 165, 468 N.E.2d 198, 200 (4th Dist.
1984); Audition Division, Ltd. v. Better Business Bureau, 120 Il App. 3d at
257, 458 N.E.2d at 119; Cartwright v. Garrison, 113 111. App. 3d 536, 53740,
447 N.E.2d 446, 447-50 (2d Dist. 1983).

Rasky v CBS, Inc., 103 Ill. App. 3d 577, 431 N.E.2d 1055 (1st Dist.), cert.
denied, 459 U.S. 864 (1982), is particularly relevant to this case. The Rasky
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plaintiff was a landlord whose building maintenance and business practices
were criticized by a number of tenants’ groups and a state representative,
among others; CBS News then broadcast a news program describing the
controversy and interviewing tenants. The appellate court, affirming dis-
missal of the case, found that the derogatory remarks by the news media
and community groups could be interpreted innocently,

The overall thrust of the CBS news telecast was that citizens in the
community were bitterly opposed to the way in which they perceived
that plaintiff managed his buildings and that, through their represen-
tatives, they intended to explore available legal remedies for redress.
In that context, the report noted that Edgewater citizens: have ac-
cused plaintiff of being a “slumlord”; have previously taken legal ac-
tion against him; claim he does not make repairs. In our opinion, the
CBS news telecast, taken as a whole, is capable of an innocent con-
struction and cannot be considered defamatory as a matter of law.

103 1L App. 3d at 577, 431 N.E.2d at 1059.

"The communications complained of in this case, read as a whole and in
context, amount to no more than the statements found to be non-defama-
tory in Rasky The thrust of Exhibits A through E is that numbers of citi-
zens were “bitterly opposed to the way in which they perceived that
plaintiff[s} managed {their} buildings and ... intended to explore available
legal remedies for redress.” Id. In that context, Exhibits A through E may
reasonably be construed innocently and thus may not sustain an action for
defamation.

Furthermore, it is not libel per se to state that complaints have been
filed about a business. See, e.g., Audition Division, Ltd. v Better Business
Bureau, 120 Ill. App. 3d at 254, 458 N.E.2d at 119; American Pet Motels,
Inc. v: Chicago Veterinary Medical Ass’n, 106 Il App. 3d 626, 628, 435
N.E.2d 1297, 1300 (1st Dist. 1982). Illinois courts have reasoned that a state-
ment that customers have complained about a business is not equivalent
to a statement that the business is incompetent, fraudulent, or dishonest.
Thus, the statements complained of in Exhibit A — that in August 1985 there
were avariety of complaints regarding Park (Complaint{ 30) —are not defa-
matory, as a matter of law.

Under Illinois law; it is also not libel per se to state that a plaintiff’s busi-
ness activities are under investigation. Cartwright v Garrison, 113 Ill. App.
3d 536, 539, 447 N.E.2d 446, 450 (2d Dist. 1983); see also Spelson v. CBS,
Inc., §81 F. Supp. 1195, 1205 (N.D. 11l 1984), aff’d mem., 757 F.2d 1291 (7th
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Cir. 1985). Thus, the statement complained of in paragraph 28 of the com-
plaint (that the WPTC wanted to meet with Park “to discuss the state
investigation of Park”) is not defamatory per se, as a matter of law.

In short, when considered as a whole and in context, the statements in
Exhibits A through E are susceptible of a reasonable innocent construc-
tion, and do not constitute libel per se.

II. THE COMMUNICATIONS COMPLAINED OF ARE EN-
TITLED TO A QUALIFIED PRIVILEGE UNDER ILLINOIS
LAW.

Even assuming, arguendo, that this Court finds the statements com-
plained of defamatory, they are nonetheless not actionable, because they
are privileged under Illinois law: Certain communications, even if false and
defamatory, are afforded special protection—a qualified privilege —because
the law recognizes their social importance. The elements of this qualified
privilege are (1) good faith by the defendant, (2) a legitimate interest or
duty to be upheld, (3) publication limited in scope to that purpose, and (4)
publication in a proper manner to proper parties. See, €.g., Edwards by
Phillips v. University of Chicago Hospitals, 137 Ill. App. 3d 485, 488, 484
N.E.2d 1100, 1104 (1st Dist. 1985); American Pet Motels, Inc. v. Chicago
Veterinary Medical Ass’n, 106 I1l. App. 3d at 630, 435 N.E.2d at 1301.

The face of plaintiffs’ complaint demonstrates that the privilege applies
here. First, the defendants had a good faith, legitimate purpose for the
communications challenged: to address a matter of shared concern—the
availability of decent, affordable, safe housing in the West Park commu-
nity —and to assist one another in dealing with problems they perceived in
the management practices of one large landlord. The documents them-
selves, a newsletter and leaflets, show that defendants’ purpose was en-
tirely legitimate, i.e., to meet with Park to discuss those problems.

Moreover, the statements in Exhibits A through E were limited in scope
to furthering these common concerns. The newsletter describes commu-
nity efforts to improve housing conditions. (Exhibit A.) The leaflets and
Jetter to Park’s limited partners are directed at the goal of meeting with
plaintiffs to discuss certain perceived problems in Park’s rental units. (Ex-
hibits B, C, D, E, at 3.)

Finally, the statements here were communicated in a proper manner and
to proper parties. The newsletter and leaflets were distributed to Park’s
tenants and to other residents of the West Park community interested in
improving their housing conditions. (Complaint {{{ 31, 54B.) Exhibit E was
addressed only to the limited partners of Park. (Complaint 4 64.)
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Similarly; the statements complained of in Count II, which concern the
picketing of Park’s rental agent, are privileged under Illinois law. The per-
sons making these statements spoke in good faith and in the interest of
promoting good rental housing; they limited their statements to Park ten-
ants and prospective tenants; and they made the statements in further-
ance of their purpose to persuade plaintiff to meet with them to discuss
their perceived problems and complaints. (See Exhibit D: “Why we’re pick-
eting Park/Rental Express” ... “Quite simply, we want Park to meet with us
and begin to address our legitimate concerns ....”)

Under these circumstances, the qualified privilege clearly applies to all
the communications complained of in plaintiffs’ complaint, requiring dis-
missal as a matter of law, absent factual allegations that defendants abused
the privilege. See, e.g., American Pet Motels, 106 1lI. App. 3d at 626, 435
N.E.2d at 1302.

III. PLAINTIFFS FAILTO STATE A CLAIM FOR PUNITIVE DAM-
AGES.

Punitive damages may not be recovered without a showing of actual mal-
ice. Gertzv. Robert Welch, Inc., 418 US. 323, 349—50 (1974). Plaintiffs here
seek an award of punitive damages based solely upon the bald assertion
that defendants acted “maliciously; willfully, and with a conscious disre-
gard for the rights of Plaintiffs.” (Complaint 32, 52, 55, 60, 67, 71.) Bare
allegations of actual malice in a complaint, however, do not suffice ; “rather,
conclusions of malice and intent must be clothed with factual allegations
from which the actual malice might reasonably be said to exist.” L.R. Davis
v Keystone Printing Service, Inc., 111 Il App. 3d 427, 433, 444 N.E.2d 253,
262 (2d Dist. 1982). Because plaintiffs do not adequately plead actual mal-
ice, their prayers for punitive damages should be stricken from the com-
plaint.

IV. THE COMPLAINT DOES NOT CONTAIN THE NECESSARY
FACTUAL ALLEGATIONS CONCERNING CERTAIN INDI-
VIDUALDEFENDANTS AND SHOULD THEREFORE BE DIS-
MISSED AS TO THOSE DEFENDANTS.

Finally, the complaint should be dismissed as to certain of the individual
defendants, because it contains no allegations of wrongdoing on their part.
The complaint contains no factual allegations whatsoever concerning the
conduct of defendants Sayers and James, and should therefore be dismissed
in its entirety as to them. Counts I1I and IV, which concern the letter to
Park’s limited partners, contain absolutely no allegations that defendants
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James, Sayers, or Christie participated in the composition or publication
of that letter, and should therefore be dismissed as to those defendants.
Additionally, Count 11, alleging defamation based on picketing the office
of Park’s rental agent, is devoid of any allegations concerning the conduct
of defendants James or Sayers, and should therefore be stricken as to those
defendants.

Finally, plaintiffs fail throughout to allege defamation with sufficient
particularity. In actions for libel and slander, a plaintiff is held to a high
standard of specificity in pleading. Altman v. Amoco Oil Co., 85 IIl. App.
3d 104, 106, 406 N.E.2d 142, 145 (15t Dist. 1980). By contrast, plaintiffs
here allege, for example, that the authors of Exhibits B, C and D “were one
or more of the following Defendants,” including defendant Christie in a
list of thirteen names. (Complaint ] 25.) Unless plaintiffs can amend to
specify the personal involvement of each named individual, the complaint
should be dismissed as to those individual defendants.

CONCLUSION

For the foregoing reasons, defendants Wrigley Housing, Inc., Joe Say-
ers, Ann Christie and Margaret James respectfully request that this Court
enter an order dismissing the complaint with costs, or, in the alternative,
dismissing them as defendants in this case.

WRIGLEY HOUSING, INC.,
JOE SAYERS, ANN CHRISTIE
AND MARGARET JAMES

By:

Their Attorney
Cynthia G. Bowman
Northwestern University School of Law
357 E. Chicago Avenue
Chicago, IL 60611
(312) 503-8576







Appendix F

Sample Appellate Brief

INTHE
UNITED STATES COURT OF APPEALS
SEVENTH CIRCUIT
March Term, 1987
No. 87—551

ARNIE FRANK,

V.
CENTRAL INTELLIGENCE AGENCY,
and
FEDERAL BUREAU OF INVESTIGATION,
APPELLEES

On appeal from the
United States District Court for the
Northwestern District of Illinois

BRIEF FOR THE APPELLANT

539




540 WRITING AND ANALYSIS IN THE LAW

QUESTIONS PRESENTED FOR REVIEW

1. Does the 1974 amendment to the Freedom of Information Act, 5 US.C.
§ 552 (@) (4) (E), permitting a court to award attorney fees to substantially
prevailing complainants, permit fee awards to pro se litigants who are at-
torneys?

2. If 0, does a court abuse its discretion by denying an award of attorney
fees to a plaintiff who substantially prevails in a Freedom of Information
Act suit when the defendant government agencies had no reasonable basis
in law for withholding a majority of the documents eventually released,
and the information revealed by the suit exposes illegal government activi-
ties that the plaintiff intends to disseminate to the public?
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OPINION BELOW

The opinion of the United States District Court for the Northwestern
District of Illinois denying Mr. Arnie Frank’s motion for attorney fees ap-
pears at 1000 F. Supp. 1 (N.D. IlL. 1987).

JURISDICTION

The United States Court of Appeals for the Seventh Circuit has juris-
diction to hear this appeal pursuant to 28 US.C. § 1291 (1983).

STATUTE INVOLVED
Freedom of Information Act, 5 US.C. § 552(a)(4)(E)(x983)

The court may assess against the United States reasonable attorney
fees and other litigation costs reasonably incurred in any case under
this section in which the complainant has substantially prevailed.

PRELIMINARY STATEMENT

The appellant, Mr. Arnie Frank, brought this action against the appellees,
the Central Intelligence Agency (CIA) and the Federal Bureau of Investi-
gation (FBD) to recover attorney fees under the Freedom of Information
Act (FOIA), s US.C. § 552(2)(4)(E). The United States District Court for
the Northwestern District of Ilinois declared Mr. Frank ineligible under
the statute for an award, and denied him the fees he requested. Frank v
CIA, 1000 F. Supp. 1 (N.D. 11l 1987). Mr. Frank now appeals this decision.

STATEMENT OF THE CASE

M. Frank is an attorney in private practice, and donates a considerable
amount of his professional time to the service of the political leader Lyndon
LaRouche and his supporters. (R.2) In 1972, Mr. Frank requested certain
documents from the Department of Justice under the Freedom of Infor-
mation Act, 5 US.C. § 552 et seq. (1983), concerning FBI and CIA monitor-
ing of Mr. LaRouche’s supporters. (R.3) Through those documents, Mr.
Frank learned that he had been under government surveillance while he
was a student at the Windy City School of Law in Chicago in 1968. R.3)

As a student, Mr. Frank was the president of a student group called Law
Students Against Tyranny (LSAT) that supported Mr. LaRouche. (R.3)
When LSAT staged a demonstration outside the Democratic National
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Convention, the CIA and FBI assigned covert agents to spy on Mr. Frank
and other members of LSAT (R.3) The FBI was also keeping several other
political groups under surveillance, including the NAACP, the American
Civil Liberties Union, and the Students Against the Vietnam War. (R.6) At
the same time, the CIA was illegally wiretapping phone conversations and
intercepting the mail of members of those groups. (R.7)

The discovery of the government’s illegal activities prompted Mr. Frank
to investigate the true extent of the government’s surreptitious investiga-
tion of himself and other supporters of Mr. LaRouche. Mr. Frank then filed
another request under the FOIA in 1974 for documents concerning the
matter. (R.3) After protracted correspondence, the government responded
by refusing to divulge the requested documents without offering any legal
justification. (R.2) In order to obtain the documents, Mr. Frank was forced
to sue the government under the provisions of the FOIA. (R.1)

Not until 1979, under an order from this court, Frank v Department of
Justice, 540 F.2d 2 (7th Cir. 1979), did the government produce approxi-
mately one-half of the documents Mr. Frank originally requested. (R.1) The
further revelations of the government’s shocking activities led Mr, Frank
to sue the CIA and the FBI for invasion of privacy: (R.3) In order to pre-
vent embarrassment from the wide-spread dissemination of information
about the government’s illegal activities, the government settled the claim
before trial. (R.4) At the same time, however, the government continued
its refusal to produce the rest of the documents. (R.2) Mr. Frank proceeded
with his FOIA suit in spite of the government’s recalcitrance, and finally
in 1985 recovered thirty-five of the forty documents he originally requested.
(R.2) That recovery marked the end of almost fifteen years of litigation.
(R.2) Mr. Frank now plans to publish a book discussing the released docu-
ments and the government’s illegal activities.

Mr. Frank requested the court below to award him attorney fees. Dur-
ing the entire pendency of his FOIA suit, Mr. Frank acted as his own attor-
ney. (R.4) Mr. Frank estimates that he spent no less than 2 1/2 hours per
week on his case for a period of fifteen years. He has requested an award
computed at the hourly rate of $125. Because the FOIA provides that a
court may award attorney fees to complainants who “substantially pre-
vailed,” Mr. Frank instituted this action in the court below to recover fees.
(R.2) That court denied the award of attorney fees, holding that an attor-
ney acting pro se is not eligible for an award of fees. In addition, although
the parties stipulated that Mr. Frank “substantially prevailed,” and that
the government had no “reasonable basis in law for withholding a majority
of the records eventually released,” the court held that it would not have
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exercised its discretion to award fees even if Mr. Frank were eligible. (R.2)
In response to the decisions of the court below, Mr. Frank now files this
brief for review by this court to be argued orally on April 9, 1987.

SUMMARY OF THE ARGUMENT

The broad language of the 1974 amendment to the Freedom of Infor-
mation Act FOTA), 5 US.C. § 552()(4)(E)(1983), allows the court to award
“reasonable attorney fees and other litigation costs reasonably incurred”
to complainants who “substantially prevailed” in suits brought under the
statute. The conventional rules of statutory construction require that this
language be interpreted to read that only litigation costs must have actu-
ally been incurred and attorney fees need not actually be incurred for a
court to award them. Thus, because there are no exceptions to the statute,
attorney pro se litigants are eligible for awards of fees pursuant to the Act
although they incur no literal out-of-pocket expenses for counsel.

Congress originally passed § 552(2)(4)(E) to facilitate private enforce-
ment of the FOIA by removing the economic obstacles that previously
prevented citizens from vindicating their rights. Attorneys, like other citi-
zens, may face economic barriers when they choose to represent them-
selves in FOIA suits. The time they spend pursuing their claims diverts
their professional skills from other income-producing activities. Because
the cost of vindicating their rights is economically equivalent to incurring
legal expenses, attorneys should not be excluded from eligibility to receive
compensation under the statute. Moreover, an attorney who acts pro se
has been represented by an attorney, thus distinguishing the attorney from
alay person acting pro se, whom this court has held is not eligible for fees.

Furthermore, Congress enacted the amendment to discourage govern-
ment recalcitrance in complying with the FOTA by penalizing its bad faith
with charges for fee awards. When the government harasses self-repre-
sented complainants, or withholds information in bad faith, the fee award
serves as a penalty for its unreasonable behavior. Excluding attorneys from
eligibility merely encourages the government not to comply with the Act
whenever releasing information to attorney pro se litigants would cause
government officials or agencies embarrassment.

In addition, because Mr. Frank is eligible for fees, the court below abused
its discretion when it denied him an award. When he substantially pre-
vailed in his FOTA action against the government, Mr. Frank exposed im-
portant information to the electorate about the misconduct of the two
government agencies. The dissemination of that information through his
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suit and the book he will publish provides a substantial public benefit by
making citizens aware of the government’s illegal activities. Although Mr.
Frank may profit from his publication, the public benefits he has provided
are substantially more important than any commercial benefit he might
receive.

Moreover, the CIA and FBI withheld documents from Mr. Frank with
no reasonable basis in law in order to avoid disseminating records reveal-
ing their illegal activities toward Mr. Frank and members of other political
organizations. Mr. Frank was forced to litigate for almost fifteen years when
the government should have honored his FOTA request immediately. The
court should have exercised its discretion to award attorney fees to Mr.
Frank to further Congress’ goal of penalizing government agencies for their
obdurate behavior.

Finally, Mr. Frank’s request for fees was sufficiently documented and
was reasonable considering the time and effort he was forced to expend
over the fifteen years of litigation. This court should remand to the dis-
trict court to exercise its discretion and award Mr. Frank the sum he re-
quested for attorney fees.
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ARGUMENT

I. AN ATTORNEY PRO SE LITIGANT IS ELIGIBLE TO RECEIVE
AN AWARD OF ATTORNEY FEES AND LITIGATION COSTS
UNDERTHE FREEDOM OF INFORMATION ACT(FOIA) IFHE
SUBSTANTIALLY PREVAILS IN AFOIA SUI'L
By enacting appropriate legislation, Congress has the power to alter the

“American Rule” in which no attorney fees may be awarded to the prevail-

ing party. Alyeska Pipeline Serv: Co.v. Wilderness Soc’y; 421 US. 240 (1975).

In the 1974 amendment to the Freedom of Information Act, Congress did

so by allowing citizens who “substantially prevailed” against the govern-

ment in suits brought under the Act’s provisions to receive awards in the
court’s discretion “of reasonable attorney fees and other litigation costs
reasonably incurred.” § US.C. § 552(2)(4)(E)(1983). In enacting the amend-
ment, one of Congress’ primary goals was to remove the economic barriers
that would preclude a complainant with a meritorious FOIA claim from

pursuing it. S. Rep. No. 93-854, 1,17 (1974) (hereafter S. Rep. 854).

The plain meaning of the amendment is that only litigation costs must
have been incurred. However, even if the litigant must also have incurred
attorney fees, Mr. Frank in effect incurred fees because an attorney who
acts pro se in a FOIA suit faces economic barriers to pursuing the suit if he
cannot be compensated for his time. The attorney has foregone other in-
come-producing activities of his law practice. Thus the litigant in effect
has incurred the fees of being represented by an attorney.

Thus, although this court has held that a lay pro se litigant is not en-
titled to attorney fees, DeBold v. Stimson, 735 F.2d 1037, 1043 n.4 (7th Cir.
1984), the reasoning of that decision does not apply to an attorney litigant
because an attorney acting pro se is represented by a member of the Bar.
Because the situation of attorneys who represent themselves in FOIA liti-
gation differs from that of laymen acting pro se, they should be eligible for
fees.

A. The language of the 1974 FOIA amendment is plain that attorney
pro se litigants need not literally incur attorney fees in order to be
eligible for an award of fees.

The 1974 FOIA amendment authorizes courts to “assess against the
United States reasonable attorney fees and other litigation costs reason-
ably incurred.” § 552(a)(4)(E). The plain meaning of the words “reasonably
incurred” is that they modify only the words “litigation costs” and not “at-
torney fees.” A complainant thus need not actually incur attorney fees for
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a court to award fees under the amendment. In Holly v: Chasen, 569 F.2d
160 (D.C. Cir. 1977) and Cuneo v. Rumsfeld, 553 F.2d 1360 (3d Cir. 1981), the
courts interpreted the words “reasonably incurred” to modify only “litiga-
tion costs.” This interpretation is appropriate in light of the statute’s plain
meaning and the Doctrine of the Last Antecedent. The plain meaning of
“reasonable attorney fees and other litigation costs reasonably incurred” is
that “reasonably incurred” modifies “other litigation costs” alone. Were
“reasonably incurred” interpreted to modify “reasonable attorney fees” the
second “reasonable” would be redundant. This reading contradicts the pre-
sumption that every word in a statute is intended to have meaning.

Furthermore, the Doctrine of the Last Antecedent states that “qualify-
ing words, phrases, and clauses are to be applied to the words or phrases
immediately preceding and are not to be construed as extending to or in-
cluding those more remote.” See Quinden v. Prudential Ins. Co., 482 F.ad
876, 878 (sth Cir. 1973). Under this rule, the phrase “reasonably incurred”
modifies only “litigation costs” because it is the phrase immediately pre-
ceding it. Id. This resolution of the semantic issue makes it clear that a
complainant need not actually incur attorney fees to be eligible for an award
under § 552(a)(4)(E). See Cuneo, 553 F.2d at 1366.

B. Anaward of fees to attorney pro se litigants promotes Congress’ goal
of facilitating private enforcement of the FOIA by removing eco-
nomic barriers to litigation confronting potential litigants.

Congress passed the 1974 attorney fees and costs amendment to the
FOIA to close “loopholes which allow agencies to deny legitimate infor-
mation to the public.” H.R. Rep. No. 93-876, reprinted in 1974 U.S.
C.C.A.N. 6272, 6287. Before the amendment, many citizens with legiti-
mate claims were unable to pursue them because of the obstacle of attor-
ney fees, and Congress enacted § 552 (4)(E) to remove that economic
barrier from litigants. Id. Congress designed the FOIA so that individual
citizens would ensure government compliance with the Act through pri-
vate litigation without major economic barriers. See Cazalas v Department
of Justice, 709 F.2d 1051, 1057 (5th Cir. 1983), cert. denied, 469 US. 1207
(1985).

Thus, even if the statutory antecedent “reasonably incurred” is ambigu-
ous, the statute should be interpreted to promote the statutory policy. In
representing themselves, attorneys face economic barriers when they seek
to enforce the FOIA through litigation. Such barriers include the pros-
pect of paying an attorney or foregoing the opportunity to earn a regular
income for a day or more in order to pursue a pro se suit. Crooker v. De-
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partment of the Treasury, 634 F.2d 48, 49 (2d Cir. 1980) [hereafter Crooker
I1. Accord Holly; 72 FR.D. at 116 (pro se litigants face economic barriers).
The opportunity cost of an attorney’s spending time on his own case is no
less real than the costs incurred by a litigant who must hire an attorney. Id.
If they have to divert time from income-producing activities, attorneys
may find themselves unable to vindicate their rights under the FOTA. Id.
In economic terms, there is simply no difference between money paid out
and income foregone, and both of them may represent the same economic
burden. Richard A. Posner, The Economics of Justice 10 (1981).

Furthermore, by not permitting an attorney pro se litigant eligibility for
fees, this court would encourage attorneys who wished to vindicate their
FOIA rights to hire other attorneys to represent them. Such a response
would result in an increase in total litigation costs. Attorneys capable of
pursuing their own FOIA claim should not be penalized simply because
they choose to do so. Moreover, unlike the lay pro se litigant in Debold,
the attorney acting pro se has secured professional representation in order
to enforce FOIA claims. See DeBold, 735 F.2d at 1043.

Not only is an award of fees to an attorney pro se litigant consistent
with this court’s decision in DeBold, it is also consistent with the court’s
policy of awarding fees to legal-aid and public interest organizations even
where the litigant paid nothing for the services he received. Id. In both
situations, attorneys must perform services without remuneration in or-
der to pursue legitimate FOIA claims. It would be anomalous to allow citi-
zens facing economic barriers to recover attorney fees when none were
charged, but deny this benefit to attorneys facing the same barriers. See,
e.g., Falcone v IRS, 714 F.2d 646, 647 (6th Cir. 1983) (attorney fees permit-
ted to legal service organizations, but not to attorney pro se litigants in
FOIA suits). If the Congressional purpose of citizen enforcement of the
FOIA through private litigation is to be achieved, the courts should not
create economic disincentives to attorneys by denying them fees when they
represent themselves. See Cazalas, 709 F.2d at 1056.

Finally, the circuits that have denied attorneys eligibility for an award of
fees have reasoned that an allowance of these fee awards creates a “wind-
fall,” and that an award of litigation costs is a sufficient incentive to induce
attorney pro se litigants to pursue their claims. See, e.g., Crooker v. De-
partment of Justice, 632 F.2d 916, 921-22 (1st Cir. 1980) {hereafter Crooker
I1}. However, this analysis overlooks the fact that the time spent pursuing
FOIA litigation precludes attorneys from receiving remuneration by rep-
resenting clients in other actions. In such situations, attorneys might rea-
sonably choose to represent another’s FOIA claim rather than their own
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simply because in the former they would receive compensation for profes-
sional services. Such economic realities could keep an attorney from seek-
ing what would otherwise be a meritorious FOIA claim. This frustrates
the Congressional purpose of encouraging all persons to vindicate their
statutory rights under the Act. S. Rep. No. 854 at 17.

der to discourage government recalcitrance in complying with the

Act and to penalize the government for pursuing litigation without a
reasonable basis in law:

C. Congress intended wide application of the 1974 amendment in or-

By allowing eligibility for attorney fees to claimants who “substantially
prevail,” Congress sought to discourage government agencies from employ-
ing dilatory tactics to frustrate legitimate FOTA requests. Id. Fee awards
are to be taken out of the agency’s budget rather than from the general
fund to ensure that agencies would litigate only cases where their position
was supported by some “reasonable basis in law.” Id. In fact, one of the four
major criteria to determine whether a particular complainant is entitled to
discretionary fees is whether the government’s withholding of the records
had a reasonable basis in law: S. Conf. Rep. No. 93-1200, reprinted in 1974
US. C.C.A.N. 6285, 6288; See Stein v Department of Justice, 662 F.2d 1243,
1262 (7th Cir. 1981). Congress intended to penalize government agencies
that are “recalcitrant in their opposition to avalid claim or {are] otherwise
engaged in obdurate behavior.” S. Rep. No. 854 at 19.

In order to achieve these important Congressional purposes, this court
should not limit the application of § 552(2)(4)(E). If attorney pro se liti-
gants were not allowed to recover fees, government agencies could block
one type of valid claim and stall the dissemination of legitimately requested
documents with impunity. This would especially be the case where dis-
semination of the documents would lead to embarrassment of, or claims
against, government officials and agencies. See Cazalas, 709 F.2d at 1055.
The goal of penalizing the government’s harassing and dilatory behavior in
FOIA cases is as compelling when the claimant is an attorney acting pro se
as when the claimant is an ordinary citizen. Indeed, if individuals are to be
accorded full protection against abuses of the power of the government,
then there is a strong incentive for this court to hold government agencies
acting in bad faith financially accountable to all litigants who “substan-
tially prevail” in FOIA suits.

Furthermore, the government has repeatedly withheld information il-
legally and litigated weak cases when litigants represented themselves. See,
e.g., Cazalas, 709 F.2d at 1055 (government sought to harass and embarrass
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attorney pro se litigant); Barrett, 651 F.2d at 1089 (government withhold-
ing of documents was both “arbitrary and unreasonable”); Crooker I1, 632
F.2d at 920 (government denied existence of requested documents). If the
court imposes fee awards upon the government following bad faith behav-
ior, those awards will discourage such tactics and force the government “to
oppose only {in} those areas that it hals] a strong chance of winning.” S.
Rep. No. 854 at 17. Disallowing eligibility for fees under § 552 (4)(E) would
encourage the government to engage in that behavior Congress expressly
sought to discourage. That this behavior is limited to pro se litigants is no
consolation. By allowing pro se attorneys to recover, this court would help
effectuate Congressional policy by discouraging government harassment
of individuals with meritorious FOIA claims. Id. Accord Cazalas, 709 F.2d
at 1055. :

tion.

Because the award of fees is within the discretion of the court, there is
little merit to the concern that full awards for pro se litigants will encour-
age attorneys with inactive practices to create suits in order to generate
fees. See, e.g., Falcone, 714 F.2d at 648 (“the United States could become an
unwilling ‘client’ for inactive attorneys”). However, the mere fact that at-
torneys are cligible for awards does not mean that these awards are auto-
matic. See H. R. Rep. No. 876 at 6—7. This court has already recognized
this limitation when it said that “[flulfillment of the condition precedent
[i.e., substantially prevailing] alone does not entitle a litigant to an award
of attorney fees.” Stein, 662 Fad at 1262. See also Cox v. Department of
Justice, 601 F.2d 6 (D.C. Cir. 1979) (eligibility does not mean entitlement);
Chamberlain v. Kurtz, 589 F.2d 827, 842 (sth Cir. 1978), cert. denied, 444
U.S. 842 (1979) (awards left to discretion of district judge); Blue v. Bureau of
Prisons, 570 F.2d 529, 533 (sth Cir. 1979) (eligibility does not create pre-
sumptive award under FOIA).

Unmeritorious awards are additionally unlikely because this court has
adopted the four criteria suggested in the Senate version of the 1974 amend-
ment that ensure discretionary awards of attorney fees only when there
are valid claims. Stein, 662 F.2d at 1262. When using its discretion to deter-
mine awards, this court considers

(1) the benefit to the public, if any, derived from the case; (2) the com-
mercial benefit to the complainant; (3) the nature of the complainant’s
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interest in the records sought; and (4) whether the government’s with-
holding of the records had a reasonable basis in law:

Id. at 1256, citing S. Rep. No. 854 at 17.

Because only meritorious claims would receive awards, the fear of fee
generation is unfounded. The stringent considerations listed above would .
allow a court to use its discretion to “weed out” those fees that an attorney
purposely generated. Id. Also, a court is not bound to award the total
amount of fees requested, but may adjust the size of the award in its dis-
cretion. See Jordan v: Department of Justice, 691 F.2d 514, 518 (D.C. Cir.
1982). The equitable powers of the court are broad enough that concerns
over fee generation cannot serve as a rational basis for denying eligibility
to all attorneys. Id.

)Furthermore, the statutory requirement that a complainant “substan-
tially prevail,” § 552()(4)(E), renders fee generation virtually impossible.
An attorney bringing a frivolous lawsuit would be unable to generate fees
since eligibility for an award is contingent on the suit’s merit and necessity.
See Cox, 601 F.2d at 6. (adverse court action must be necessary to substan-
tially prevail). Thus, any complainant who has substantially prevailed has,
by definition, brought a worthwhile suit. In addition, the government may
avoid the prospect of having to pay attorney fees by releasing the docu- .
ments it does not reasonably believe it has a right to withhold. Cazalas,
709 F.2d at 1056 (no fees necessary if government responds to justified re-
quests). Hence, it is unrealistic to characterize a “substantially prevailing”
attorney pro se litigant as trying to generate fees when illegal and unrea-
sonable actions on the part of the government are necessary to receive an
award.

Finally, attorneys who represent themselves in FOIA litigation provide
the kind of vigorous advocacy Congress desired. S. Rep. No. 854 at 17-19.
The determination and skill of attorneys dedicated to vindicating their
rights would promote Congress’ purpose of encouraging citizens to enforce
the act. See, e.g., Cazalas, 709 F.2d at 1056.

II. THE COURT BELOW ABUSED ITS DISCRETION BY DENY-
ING ATTORNEY FEES TO MR. FRANK WHEN HE SUBSTAN-
TIALLY PREVAILED IN HIS FOIA SUIT.

The parties have stipulated that Mr. Frank “substantially prevailed” in
his FOIA suit, and that the government had no reasonable basis in law for
withholding a majority of the records Mr. Frank sought. (R.2)

10
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This court has adopted the four criteria of the Senate version of the
1974 amendment to be used in determining whether an award of attorney
fees is appropriate. These criteria are:

(1) the benefit to the public, if any, derived from the case; (2) the com-
mercial benefit to the complainant; (3) the nature of the complainant’s
interest in the records sought; and (4) whether the government’s with-
holding of the records had a reasonable basis in law.

Stein, 662 F.2d at 1262.

A careful consideration of all four criteria and the reasonableness of Mr.
Frank’s claim in light of the time he spent working on the FOIA suit show
that the court below abused its discretion when it denied a fee award to
Mr. Frank.

The documents released as a direct result of Mr. Frank’s FOIA suit pro-
vided substantial benefit to the public by exposing important information
to the electorate. One of the principal goals of the FOIA is to promote “an
informed and intelligent electorate” by ensuring public access to informa-
tion concerning the activities of government officials and agencies. HL.R.
Rep. No. 1497, 89th Cong,, 2d Sess. 12, reprinted in1966 US.C.C.A.N. 2418,
2429. Mr. Frank’s suit has furthered that goal by revealing information about
the improper conduct of the CIA and FBI. (R.7) The information that the
government unreasonably withheld exposed their embarrassing and illegal
wiretapping and mail-censoring activities, not only of Mr. Frank, but of
members of several other political groups, including the NAACP, the
ACLU, and the Students Against the Viet Nam War. (R.7) Although these
sevelations are highly disconcerting, they provide an essential public ser-
vice by informing the electorate of wrongdoing in the government. Dis-
seminating the information that an agency of the government is “less than
just” in its dealings surely benefits the public. See Cazalas, 709 F.2d at 1053
(pro se attorney revealed discriminatory employment practices of the De-
partment of Justice). Mr. Frank’s FOIA request has made available the kind
of important information that the public needs to make responsible po-
litical decisions. See Aviation Data Serv. v: Federal Aviation Admin., 687
F.2d 1319, 1323 (toth Cir. 1982).

II
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Moreover, Mr. Frank’s commercial and personal interests in bringing
his FOTA suit were slight in comparison to the public benefit derived from
his FOIA request. Mr. Frank now plans to further disseminate his findings
to the public by publishing a book discussing the released documents. (R.6)
When the nature of a publication is “scholarly, journalistic, or public inter-
est oriented,” then it clearly accrues to the public benefit, see Des Moines
Register and Tribune Co. v Department of Justice, 563 F. Supp. 82, 84
(D.D.C. 1983). Only if the purpose of the FOTA request is to acquire infor-
mation that profits only the recipient’s business will the recipient’s com-
mercial and personal interest make an award of attorney fees inappropriate.
For example, in Aviation Data Services, the plaintiff requested informa-
tion from the Federal Aviation Administration that was used only for its
business of collecting and selling information about the aviation industry
to its clients. 687 F.2d at 1320. Mr. Frank, however, has no business clients
to whom he will sell the information. Instead, he will use the information
he requested only for scholarly publication.

Mr. Frank’s use of the disclosed records is more like that of the journal-
ist who published a newspaper article that the court held was not a com-
mercial use of the materials he received from his FOIA request. Des Moines
Register, 563 F. Supp. at 84. Mr. Frank’s book is also an enterprise that he
undertook to educate the public. Any remuneration that he receives from
book sales no more detracts from his primary goal of promoting public
awareness than a newspaper reporter’s salary or a newspaper’s sales detracts
from the public benefits of news articles. Id,

Moreover, Mr. Frank’s personal interest in the records is based on his
active political involvement, not on commercial activity. Mr. Frank has al-
ways been involved in activities that educate the public. (R. 3—4) He do-
nates his services to the political candidate he supports and has financed
the present fifteen-year litigation out of his own funds. (R.4) Although Mr.
Frank may have had a considerable personal interest in the litigation at its
inception, that interest disappeared when the government settled his per-
sonal suit for invasion of privacy after it was forced to release the first set
of documents. (R.4) After that settlement, Mr. Frank pursued the records
in order to expose them to public scrutiny. This publication comes only at
the end of fifteen years of opposition to government recalcitrance. (R. 4)

When the court below said that Mr. Frank’s “commercial and personal
interests in the matter outweigh any public aspect of the case,” (R. 7), the
court incorrectly balanced these criteria. A party’s commercial benefit
should not deprive him of attorney fees if the public benefits from the
disclosure of the requested material, or if the agency acted in bad faith

12
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without reasonable basis in law. Aviation Data Services, 687 F.ad. at 1322;
Cazalas, 709 F.2d at 1054. Not only are the disclosed materials of substan-
tial public interest, but the coust below accepted the stipulation that the
government agencies acted without any “reasonable basis in law.” (R. 2)
The court below abused its discretion in denying fees on those grounds.

Moreover, a claimant’s request for personal records does not disqualify
him from a fee award. For example, in Cazalas v. Department of Justice,
709 F.2d 1051, the claimant requested documents related to her dismissal
from the United States Attorney’s office. The court decided that, although
she had a strong personal interest in the documents, she was not disquali-
fied from a fee award because her request benefitted the public by expos-
ing sex discrimination in government. Id. at 1053. The public benefit from
M. Frank’s request for records is even greater than the plaintiff’s in Cazalas.
His request produced documents that went beyond information about him-
selfand included information about government spying on other individu-
als and organizations.

Finally, when “government officials have been recalcitrant in their op-
position to a valid claim or have been otherwise engaged in obdurate be-
havior,” then fee awards are appropriate. S. Rep. No. 854 at 19. The
government’s spying on Mr. Frank is a prime example of the kind of behav-
ior Congress had in mind when suggesting the fourth criterion. Indeed,
the agencies conceded that they had acted without any “reasonable basis
in law” The CIA and FBI engaged in reprehensible illegal activities against
M. Frank and other members of political organizations. (R.3) They later
sought to further harass Mr. Frank by refusing to comply with his legiti-
mate FOIA request. (R.1) The agencies sought to prevent “wide-spread
dissemination of the information in {Mr. Frank’s} documents” by settling
his privacy claim, and continued to unreasonably refuse to disclose docu-
ments for years. (R.4) Under the circumstances of this case, in light of the
government’s unreasonable withholding of documents, the court abused
its discretion in not penalizing the government by awarding fees to Mr.
Frank.

FAL LN 3. UCHLCU a4 lCast ) idt I A e S S T

Tn his claim for attorney fees, Mr. Frank estimated that he spent no less
than 2 1/2 hours per week on the case for a period of fifteen years. (R.4) He
also provided the court below with documentation attesting to the rea-
sonableness of the hourly rate of $125 that he was requesting. (R.4) Yet, the
court below denied any fees to Mr. Frank, leaving him with no compensa-

13
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tion for over fifteen years of professional work. (R.4) “To decline any fee
award whatsoever simply because of doubts of parts of the claim is, in any
but the most severe of cases, a failure to use the discretion” of the court.
Jordan, 691 F.2d at 521 ($125/hour fee not excessive with proper documen-
tation). The court below abused its discretion when it refused to award
anything to Mr. Frank. His fee estimate was conservative, and represented
alarge sum only because the government forced him to litigate for almost
fifteen years. Mr. Frank deserves compensation for the time and effort he
spent “fighting the government,” and the fees he requested are a reason-
able estimate of attorney fees for his work.

CONCLUSION

For the foregoing reasons, the decision of the United States District
Court for the Northwestern District of Illinois denying plaintiff’s motion
for attorney fees pursuant to 5 U.S.C. § 552(@)(PE)(1983) should be reversed
and the case remanded for the district court to determine fees,

Respectfully submitted,
Counsel for the Appellant
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