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_into a depression, sustaining severe emotional distress and re-

 peated nightmares. He has had to spend considerable amounts of

_money for medical care. Mr. Sinn was not in any personal danger
- of physical impact when he saw the accident from the front door
othebome. .
~ Under the traditional rule, bystanders could not recover for men-

 tal injury unless they also suffered physical injury or were within

the zone of danger, that is, they were in personal danger of physi-
cal impact. This rule, however, kislunré&Sonably‘ restrictive in cases
where a parent views the death of a child, a situation which would
 cause at least as much emotional distress as being within the zone

' of danger. Here the injury was foreseeable since the plaintiff was
 the child’s father, the plaintiff was near the scene of the accident,
and the shock resulted from his sensory and contemporaneous
observance of the accident. Therefore, the court below incorrectly

| ~ Kratzer v Unger -

 The plaintiff sued the driver of a car, which struck and seriously .
injured her foster child, for negligent infliction of emotional dis-
 tress. The child had lived with the plaintiff for over eight years.
The plaintiff may bring a claim for negligent infliction of emo-

tional distress. . - :

Cathcart v Keene

_ Ms. Cathcart sued her husband’s employer for negligent inflic-
tion of emotional distress. She alleged that he had contracted as-
bestosis on the job and that she suffered emotional distress in
 witnessing his continual deterioration and death. Although the
 plaintiff did have a close relationship with the victim, this court
_must dismiss her claim since her injuries did not arise from the
shock of viewing a singlke‘,jidentiﬁable traumaticevent.

| 'LOﬂgV‘Tobinf . .

Ms. Long sued the driver of acar for negligént ‘inﬂicltidgn“of emo- ‘
tional distress caused by her viewing her neighbor’s child being
struck by a negligently driven automobile. She alleged that she
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became nervous and upset as a result of seeing the accident, since

she has a child of the same age. . .

_ Thiscourt will grant the defendant’s motion to dismiss the claim.

Ms. Long does not have the requisite close personal relationship

_ with the victim. Moreover, the mental distress she alleges is not
 sufficiently severe to warrant recovery, The type of stress required
is that which no normally constituted reasonable person could

_endure. - . . .

In reading through the case summaries, you will have noticed that
the most extensive discussion of this tort is given in Sinn v Burd.
Sinn is the leading case in the jurisdiction on the claim of negligent
infliction of emotional distress. It sets out the basic standard for re-
covery: a person may recover for negligent infliction of emotional
distress if the emotional distress is foreseeable. Distress is foresee-
able when the plaintiff was the parent of the victim, when the plain-
tiff was near the scene of the accident, and when the distress resulted
from a sensory and contemporaneous observance of the accident.

The other cases either elaborate on the elements raised in Sinn or
introduce new elements. For example, the decision in Kratzer indi-
cates that relationships other than parent and child can qualify; and
thus elaborates on this prong of the test. Ms. Kratzer was not a par-
ent, but a foster parent. The Cathcart decision elaborates on the re-
lationship between plaintiff and victim by extending the coverage of
the tort to spouses. In addition, the court in Cathcart establishes a
new element. To be actionable, the distress must arise from a single,
identifiable traumatic event. The court in Longalso establishes a new
element. To be actionable, the plaintiff’s distress must be severe.

If you had identified the elements the courts address in determin-
ing whether a plaintiff states a claim for negligent infliction of emo-
tional distress and made a list, the list would look something like
this:

1. whether the plaintiff was closely related to the victim

2. whether the plaintiff was near to the scene of the accident
and whether the plaintiff’s shock resulted from a Sensory
and contemporaneous observance of the accident

3. whether the shock resulted from a single, identifiable trau-
matic event

4. whether the plaintiff’s distress was severe.
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Fach of these elements becomes an issue that you would discuss in
analyzing the tort.

Exercise 4—E

Read the following case summaries and determine which factors a court
will consider in analyzing whether to grant a motion to quash service of
process.

Finch v: Crusco

The question before this court is whether a Delaware resident who
brought a contract claim in Pennsylvania is immune from service of pro-
cess in an unrelated action, if he was served in Pennsylvania while at-
tending court proceedings in his contract claim. Philip Crusco was in
Pennsylvania to testify in his breach of contract claim. When he came
out of the courthouse, he was served in an unrelated tort action.

The courts in this state have long provided that non-resident parties
and witnesses in civil actions are immune from service of process. The
purpose of this grant of immunity is not to protect the individual, but to
assure that the courts’ business is expedited and that justice is duly ad-
ministered. The rule provides an incentive to those who might not oth-
erwise appear whose attendance is necessary to a full and fair trial.

However, courts should deny immunity where it is not necessary to
provide this incentive. Where both cases arise out of the same transac-
tion, the courts should not grant immunity. Under this circumstance,
the reason for granting immunity would be outweighed by the impor-
tance of fairly resolving the full dispute between the parties. Nor will the
courts grant immunity to a party or witness who is in the jurisdiction to
serve his own interest, since he does not need an incentive to appear.

Mr. Crusco falls into the second category. He did not require an in-
centive to appear in the state court since he had brought the suit him-
self and was personally benefitting from the court hearing. Therefore,
his motion to quash service of process is denied.

Dulles v. Dulles

M. Dulles was given a grant of immunity as a condition of his appear-
ing and giving testimony in a matter relating to the Girard Trust Com-
pany. He remained in the jurisdiction for nineteen days after the matter
regarding the Trust Company was resolved. On the nineteenth day, he

was served with process in an action for support by his former wife. J
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Mr. Dulles had immunity for a reasonable time before and after his
testimony. But there was no need for him to remain in the jurisdiction
for such a lengthy period of time after the testimony. Therefore, at the
time he was served, he was no longer immune from service of process.

Cowperthwait v. Lamb

Mr. Lamb was served with process in a tort action as he was leaving a
proceeding before the Secretary of Revenue regarding the suspension
of his motor vehicle license. He argues that he was immune from pro-
cess because he was summoned to testify before this administrative tri-
bunal.

The rule granting immunity should be applied when a party is testify-
ing before a tribunal which is judicial in nature, whether the hearing
takes place in a court or not. This proceeding was judicial in nature. The
Secretary may suspend the license only after a finding of sufficient evi-
dence. He passes on the credibility of witnesses and applies law to the
facts. The purpose of the rule, to have a full and fair hearing unham-
pered by the deterrence of the important witnesses, is just as important
in proceedings of an administrative nature as before a court.

State v Johnson

The defendant was charged with the criminal acts of fraud and ob-
taining money by false pretenses. Moments after appearing before a mag-
istrate and being freed on bail, Johnson was served with process in a
civil matter. His motion to dismiss the complaint on grounds that he
was immune from service of process is denied. Immunity from service
of process is granted to a defendant in a civil action as an inducement to
appear and defend. But a criminal defendant has no choice but to ap-
pear. Therefore, there is no need to extend the rule to provide such in-
ducement. '

4. The Rule Is Vague and You Must Extract the Factors From an
Opinion or a Series of Opinions and Balance Them

When a court explicitly identifies the elements of a common law
claim for you, or when the language of a statute supplies the ele-

* Case summaries in this example are based on, and use language from, Cowperthwait v.
Lamb, 95 A.2d 510 (Pa. 1953); Crusco v Strunk Steel Co., 74 A.2d 142 (Pa. 1950); Common-
wealth v. Dulles, 124 A.2d 128 (Pa. Super. 1956).
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ments, you will not find it too difficult to know which issues to ana-
lyze or how to organize them. Often, however, a particular common
law or statutory claim is defined more vaguely. Then the courts will
frequently flesh out the requirements by identifying facts that are
particularly relevant to deciding whether the rule is satisfied. In this
situation, you must identify as factors the types of facts important
to a court and organize around those factors. -
Suppose you want to bring a negligence suit in federal court but
there is a question about whether the plaintiff, a minor, could sus-
tain a motion to dismiss for lack of diversity jurisdiction. The child’s
mother is a widow who has been in a one-year job training program
in Massachusetts, where she intends to accept a job. While the
mother was in this program, the child lived with her grandparents in
New York, where she has always lived. Read the following case to
determine what factors the court considers relevant in deciding
whether the child has the domicile of the mother in Massachusetts,
or the domicile of the grandparents in New York. These factors will
form the organizational structure of your analysis.
 Elliottv Krear

~Itis alleged that on August 21, 1976, the defendant, 9-year-old
 Michael Krear, approached 10-year-old Keith Michael Elliott ina
 backyard in Virginia and, with a slingshot, shot a gumball at Keith
 causing an injury. Plaintiff’s complaint alleges diversity jurisdic-

 tion under 28 US.C. § 1332. There is no question about. the Vir-
 ginia citizenship of the defendants. On the eve of trial, however,
the court became aware that the plaintiff may have beena citizen
of the Commonwealth »f Virginia on the day this suit was filed.
_ Accordingly; a hearing was held. The que stion of the court’s juris-
 diction is now ripe for disposition. .
 The court finds the facts to be as follows. Plaintiff is the son of
 divorced parents. His mother has custody. After the divorce, plain-
* tiff continued to live in Virginia with his mother until early 1976,
 when his mother went to California to study law. The plaintiff was
left in the custody of his maternal grandparents, who were citi-
 zens of Virginia. While in California, the plaintiff’s mother formed
_an intent to remain indefinitely in California. The plaintiff’s
 mother was residing in California when the gumball incident oc-
curred. Though the incident occurred in August, the plaintiff’s
 grandparents, who were caring for the plaintiff and paying for all
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of his support did not inform plaintiff ’s mother of the incident
until she returned to Virgmla at Chrlstmas time, 1976. Complete
- medical treatment and legal advice and services were sought and
obtained by the grandparents without reference to plaintiff’s
‘mother. In the spring of 1977, the plamtiff went to California to
live with his mother. In the spring of 1978, the plaintiff moved back
to ergmla In the fall of 1978 the plamtlff ’s mother dec1ded to
return to Virginia.
~ The apphcable date for determmlng the c1tlzensh1p of the plam— '
 tiffis the day on which the law suit was filed, , August 21, 1978. The.
_elements necessary to establish c1tlzensh1p are the same as those
to establish domicile: residence combined with an intention to
_remain indefinitely. An infant’s c1tlzensh1p must be determined
_ by reference to the c1tlzensh1p of some other person, because an
E ~unemanc1pated infant is not capable of formmg the requlslte in-
_tent to establish mdependent c1t1zensh1p ;
~ The domicile of an infant whose parentsare divorcedis, for fed— ‘
eral diversity jurisdictional purposes, the domicile of the parent
_ towhom custody has been given. However, strict adherence to this
rule is appropriate only if the resuIt obtamed comports with the‘
 underlying policies. ~ .
~ Theprincipal purpose of dlver51ty ]UI‘lSdiCthIl was to glve aciti-
 zen of one state access to an unbiased court to protect him from
i parochtahsm if he was forced into litigation in another state in
_ which he was a stranger and of ‘Whlch his opponent was a citizen.
Strict adherence in the present case does not comport with thlSk
policy. ‘ ~
Nexther the plamtlff in this ¢ case, hlS grandparents or hlS mother
_isastranger to Virginia. Plaintiff was born in Virginia and has spent
all of his life in this Commonwealth except for a one-year stay in
 California. Plaintiff’s mother has returned to Virginia. Moreover,
although plamtlff s mother was. apparently awarded custody of
 plaintiff, it is clear that piamtlff s mother was not exercising con-
 trol and did not have actual custody of the plaintiff at the time
 this suit was filed. Plaintiff’s grandparents were and had been act-
ing | in loco parentis in prowdmg for plaintiff’s support mainte-
_nance, protection and guidance at the time this suit was filed.
,PIamt;ff s grandparents made all the important decisions affect-
ing plamt:ff s med1ca1 care, legal services, and edueatlon
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These considerations lead us to hold that the courts of Virginia
 would not view plaintiffin this matter or view any person who could
conceivably be considered his custodian as a stranger. Thus, the
 policy that underlies diversity jurisdiction will not support juris-
diction in this case. Accordingly, the Court holds that plaintiffhad
 the citizenship of his grandparents when suit was filed and thereis
_no diversity of citizenship between the parties to this law suit. Thus
 the Court lacks subject-matter jurisdiction over thisaction.”

In Elliot v. Krear, the court tells us that an adult’s citizenship is
determined by residence and intent to remain in a state for an in-
definite time, but that a child’s citizenship must be determined by
reference to the citizenship of an adult because an unemancipated
child is not capable of forming the requisite intent to establish inde-
pendent citizenship. Generally; a child has the citizenship of the par-
ents or of the divorced parent to whom custody has been given.
Sometimes, however, the child has the citizenship of the adult act-
ing in Joco parentis. To determine whether a child has the citizen-
ship of the parent or of the adult acting in Joco parentis, the court
considers a number of factors.

—duration in a state
—intent of the adult to stay in a state
—actual custody and control of child
who supports the child?
who provides guidance?
who protects the child?
who is the decision-maker about medical treatment, educa-
tion, legal advice?

When courts consider and balance a series of factors like these,
they are engaged in what is called a totality of circumstances analy-
sis. In a totality of circumstances analysis, you typically do not have
to prove or disprove each factor. Instead you identify the most im-
portant factors in your case and decide, for example, whether on
balance they establish citizenship in Virginia or in California.

6This example is based on and uses language from Elliott v Krear, 466 F. Supp. 444 (E.D.
Va. 1979).
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Sometimes a vague rule is clarified in a series of opinions. For ex-
ample, all states have adopted the Uniform Commercial Code §2-302,
which permits a court to refuse to enforce an unconscionable con-
tract. The statute does not define unconscionable. The courts, how-
ever, typically require two types of unconscionability; procedural and
substantive. Moreover, over time, courts have identified factors that
can show that a contract is substantively or procedurally unconscio-
nable. For example, one court held that a contract was procedurally
unconscionable because of unequal bargaining power. Another court
held a contract was procedurally unconscionable because one party
had no meaningful choice. Finally; a third court held that hidden terms
rendered the contract unconscionable. These factors must be syn-
thesized to form an organizational structure for your paper.

Youwould start with the statutory language of § 2—302: “If the court
as a matter of law finds the contract ... to have been unconscionable
at the time it was made, the court may refuse to enforce the con-
tract....” Then analyze procedural and substantive unconscionability
separately, breaking each type of unconscionability into the factors
that courts have identified. For example, because procedural uncon-
scionability can result from unequal bargaining power, absence of
meaningful choice, or hidden terms, you would analyze each relevant
factor in relation to the contract in your case.

To prove this claim, like many totality of circumstances claims,
you usually do not have to prove each of the factors you have identi-
fied, although the more factors you can prove, the stronger the claim.
Thus, a contract may be procedurally unconscionable although it
does not have hidden terms, if the parties were in unequal bargain-
ing positions and the plaintiff lacked meaningful choice of terms.
These factors could weigh strongly in the plaintiff’s favor. (For more
on the organization of this analysis, see Chapter 8).

You may organize a totality of circumstances discussion in several
ways. You may decide to analyze each factor separately. Then you
should determine whether all the factors must be proven, and if not,
how important the factors are relative to each other.

At other times, however, it may make more sense to organize a
totality of circumstances problem around the principles the court
has articulated for weighing the factors, if a court has done so. In
other words, instead of taking each factor separately, use the court’s
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guidelines for assessing the factors to organize your discussion. For
example, suppose the court has said, asit didin Elliott, that diversity
jurisdiction is appropriate only to give a stranger to the state access
to an unbiased court. A good way to organize your assessment of the
factors is to group those that show plaintiff is not a stranger to Vir-
ginia, and then to weigh those against factors that show plaintiffis a
stranger. You then determine which set of facts is stronger.

An alternative organization is by the parties. Group the factors that
favor one party, then the factors that favor another party. Then evalu-
ate the strength of each party’s case. This might be the best way to
analyze a statute that requires the courts to consider seven factors to
determine the best interests of a child in a custody dispute:

1. the wishes of the child’s parent or parents as to custody;

2. the wishes of the child as to his custodian;

3. the interaction and interrelationship of the child with his
parent or parents, his siblings, and any other person who
may significantly affect the child’s best interest;

4. the child’s adjustment to his home, school, and community;

the mental and physical health of all individuals involved;

. the physical violence or threat of physical violence by the
child’s potential custodian, whether directed against the
child or directed against another person; and

7. the willingness and ability of each parent to facilitate and
encourage a close and continuing relationship between the
other parent and the child.

N

In a custody dispute, each parent may be requesting custody of the
child, and the court will evaluate the strength of their requests. The
child may wish to remain with her mother, but may interact well with
both parents and both sets of grandparents; the child would remain
in her current school if she lived with her mother, but not with her
father; the fifth and sixth factors may not be relevant; and the mother
may be less willing than the father to encourage the child to retain a
close relationship with the other parent. The court will then have to
weigh the child’s wish to stay with her mother and the importance of
remaining in the same school against the father’s greater willingness
to continue the child’s relationship with the other parent.
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Exercise 4~F

The Illinois Marriage and Dissolution of Marriage Act § 601 regarding
proceedings to determine child custody permits a person other than a
parent to petition for custody “but only if [the child}is not in the physi-
cal custody of one of {the child’s] parents.” Read these case synopses to
determine what “physical custody” means. Then outline the factors in-
volved and write a paragraph explaining the balance that is required.

1. James and Joyce Peters had one child, Lynn. At their divorce, the

court awarded custody of Lynn to Joyce and visitation rights to
James. Joyce and Lynn moved in with Joyce’s parents. Joyce con-
tracted a fatal and disabling disease, during which her parents cared
for her and for Lynn at their home. James exercised his weekly
visitation rights during this time. After Joyce died, James asked
for the child, but was refused, and James and Joyce’s parents then
filed petitions to modify custody. The court dismissed the grand-
parents’ petition. It held that the grandparents did not have physi-
cal custody of Lynn but only possession. Joyce had physical custody
until her death and Lynn was then in her father’s physical custody.
It would not have occurred to James that the grandparents were
developing a position of physical custody by which they could de-
prive him of custody of the child. To hold otherwise would en-
courrage the parties to engage in child abduction in order to remove
the child from the parents, which was against the policy of the
Act.

. After her divorce, Barbara turned over her younger daughter to

the temporary care of Barbara’s older adult daughter. This daugh-
ter then turned over the child to a friend who frequently had taken
the child for overnight stays. The friend filed for custody. The court
held that Barbara had never relinquished physical custody of her
child and dismissed the friend’s petition.

. Mennan left his child with his parents when his wife died. The

grandparents kept the child for 7 years during which time they
had almost no communication from Mennan. When Mennan re-
turned, he took the child from them by force. The court held that
the grandparents could petition because Mennan had voluntarily
relinquished physical custody to them. Allowing the petition would
promote the policy of the Act to foster stability in the child’s home
environment.
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Exercise 4-G

Read the following cases, all of which deal with the question of a
hospital’s liability for the suicide of one of its patients. Ask yourself what
the basic rule is regarding the standard of care and what factors the courts
will consider in determining a hospital’s liability.

Ross v. Brown Hospital

The plaintiff’s wife committed suicide four days after she was admit-
ted to the defendant mental hospital. The patient had twice tried to
commit suicide before her admission to the hospital. The last time was
the day before she was admitted.

The court denied the defendant’s motion to dismiss and stated that
the hospital owed the plaintiff a duty of exercising reasonable care to
protect her from injuring herself. That duty was proportionate to her
needs and constituted such reasonable care as her known mental condi-
tion required.

Smith v: Stevens Hospital

An acutely depressed patient was left unobserved in his hospital room
by his nurses for successive periods of two hours each during the night
and early morning. During the last of these periods, he hung himself
with a bed sheet. The court held that the hospital did not exercise rea-
sonable care in supervising the patient and was liable.

Moore v. United States

The patient voluntarily admitted himself to a hospital. His preadmit-
tance diagnosis was arteriosclerosis. His examination revealed no signs
of suicidal tendencies or any psychiatric disorder. He had no history of
mental illness. The doctors accordingly placed him in an open ward.

Four days later, the patient’s behavior changed. He became paranoid
and in fear for his life. The doctors then transferred him to a closed
ward. The doors were kept locked and heavy screens were placed over
the windows. The attendants routinely counted the silverware on his
meal tray. There was a high number of personnel per patient in this ward.
Nurses observed the patient several times and saw no unusual behavior.
One night the patient pried open the screen in front of a window and
jumped out. The court held that the hospital had used reasonable care
in diagnosing the patient in light of his history and in treating him.
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Brown v. General Hospital

The plaintiff’s wife had attempted suicide and had voluntarily admit-
ted herself to the psychiatric department at General Hospital. For five
months she was in a closed ward and received electroshock treatment.
When her condition improved, her doctor transferred her to an open
ward.

Under modern psychiatric theory, allowing patients as much freedom
as possible is consistent with reasonable care. Doctors believe that an
open ward is more conducive to the establishment of a therapeutic at-
mosphere in which the patient comes to trust the doctor than is a closed
ward. Ms. Brown’s doctor recommended a program of drug treatment
and occupational therapy. For six months, Ms. Brown remained in the
open ward and her condition continued to improve. She then took her
life. The court held that the hospital had used reasonable care in super-
vising her and was not liable for negligence.”

What is the basic standard that the courts use in determining
whether a hospital is liable for the suicide of one of its patients? Make
a list of the factors the courts consider in analyzing this standard.
These factors are the issues that you would discuss in analyzing the
hospital’s liability. They form the organizational structure of your
analysis.

7 Case summaries in the example are based on Stallman v Robinson, 260 S.W.2d 743
(Mo. 1953); Smith v Simpson, 288 $.W. 69 (Mo. App. 1926); Moore v; United States, 222 F.
Supp. 87 (E.D. Mo. 1963); Gregory v Robinson, 338 S.W.2d 88 (Mo. 1960).
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Organization of a Legal Discussion:
Small-Scale Organization

1. Introduction

In CAPTER FOUR, WE DISCUSSED the need to organize a legal analysis
around the legal issues of each claim for relief. In this chapter, we
focus on the organization of a discussion of a single legal issue and
suggest an organizational pattern that will enable you to write a clear
analysis of that issue. The pattern presented here is a fairly standard
format for fact-based legal problems because it logically orders the
steps necessary in this type of legal reasoning. We focus here on fact-
based problems because these are common assignments in both le-
gal practice and first-year legal writing courses. Be aware, however,
that a different kind of legal problem—one involving the meaning
or the validity of a law, for example—will require you to adapt this
pattern so that your focus is on statutory construction, weight of
authority, judicial reasoning, or underlying policies rather than on
factual comparison (see Chapter 11).

With this caveat in mind, a useful pattern for analyzing a single
legal issue often has the following structure:

1. Explanation of the applicable rule of law

2. Examination of how the rule is applied in the relevant pre-
cedents

3. Application of the law to the facts of your case and com-
parison with the precedents

4. Presentation and evaluation of counterarguments

5. Conclusion

Tn other words, begin by explaining the controlling rule in the ju-
risdiction in which your problem is located. If there is no control-
ling rule in that jurisdiction, then discuss what the rule should be by

113
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looking at rules in other jurisdictions. The general rule comes from
the elements of a statute or statutes or from a common law claim,
and from the holding of a previous case or from a synthesis of hold-
ings from more than one case on a topic. Summarize the explana-
tions of a rule that have been offered by those authorities that have
established and applied it. Explain the relevant facts of those cases.
‘Then apply that rule to the facts of your case, and compare and con-
trast the facts of those precedents to the facts of your problem. Dis-
cuss the counterarguments and the exceptions that may apply: Finally;
evaluate the arguments and counterarguments to reach a conclusion
as to the outcome of your problem.

Adberence to this pattern ensures that the reader gets necessary
information in an order which is readily understandable. You should
not begin the discussion with a summary of the facts of your case,
for example, because the reader cannot assess the legal significance
of those facts without your having first explained the controlling
rules and examined the relevant case law and the kinds of facts courts
have previously decided were legally significant. Therefore, you usu-
ally examine relevant case law before you discuss how the law ap-
plies to the facts of your own case. Similarly, you should raise and
answer counterarguments before you reach a conclusion because the
success with which you handle a counterargument should be reflected
in your final conclusion.

Sometimes the analysis of an issue is so clear cut that you can in-
clude all five analytic steps in a single paragraph. For example, if the
case law in your jurisdiction on false imprisonment requires that a
plaintiff be aware that he was confined and the plaintiff in your prob-
lem was clearly aware of his confinement, you can treat that require-
ment quickly. For most issues, however, you will need to break your
analysis into parts. You can subdivide your discussion without sacri-
ficing its logical structure if your paragraphs reflect those steps. You
should also use topic and transition sentences to remind the reader
what you have covered and to indicate where the discussion is going.

I1. Steps and Organization of a Legal Analysis on a Single
Legal Issue Using a Single Case

"THE FOLLOWING PAGES ATTEMPT to illustrate the development of a dis-
cussion of one element in an action for intentional infliction of emo-
tional distress. The client, plaintiff Livia Augusta, wants to sue
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Olympia Department Store for emotional distress suffered while the
store attempted to collect payment for a debt she never incurred.
The discussion is based on one primary authority, a case from the
same jurisdiction as the problem, Davis v Household Finance, and
on one secondary source (full citations are omitted).

A. Paragraph or Paragraphs on the Rule of Law

The discussion of a particular legal issue should begin with a sen-
tence or one or more paragraphs that set forth and explain the gov-
erning rule of law. When the rule of law appears to be both
straightforward and clearly articulated, a complete paragraph ex-
plaining it may be unnecessary. In these instances, you would still
need to begin with a topic sentence informing the reader of the gov-
erning rule, but you could follow this sentence with a discussion of
its application in decided cases. When the intent and the scope of
the law is more complicated, however, you may need to write amuch
longer explanation clarifying its meaning or components. These ex-
planations may require you either to analyze the language of a con-
stitution or a statute, to set out the tests governing alaw’s application
or the competing explanations, or to summarize a court’s discussion
of that rule or a pertinent discussion in a secondary authority, which
has, perhaps, been adopted in that jurisdiction.

A paragraph that explains the applicable law governing a
defendant’s outrageous conduct might look as follows (the marginal
comments refer to the paragraph’s mode of construction).

- dhe first element for intentional infliction of || Topic

_ emotional distress is whether the defendant’s con- | ?gltmg‘?. .
 duct was extreme and outrageous. Davis v. House- || nahce
L - e .. || FElement

_ hold Finance. Outrageous conduct is distinguishable || ~

‘ ~fiﬁom‘miﬂnofi:nsultsz,ﬂthmats?,'forfzmnoyéncésf;ldiA'dé;; .
_ fendant has engaged in outrageous conduct only if | Explication of
 he has engaged in a “prolonged course of hounding || .

_ by a variety of extreme methods.” Prosser, Law || -

 of Tortss7 (4th ed. 1971). Such methods include abu- ;
f“sive;ifanguaige, shouting, repeated thfcatsfofa‘rrést,j N
_ withdrawal of credit, éﬁd"appéalsfb t‘he‘dfcbtor,’s“é‘ -

z ployer. Davis.
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B. Paragraph or Paragraphs on Case Law

After analyzing the governing rule of law, your next step is to exam-
ine the relevant case law from which that rule came or in which it
has been applied. In a fact-based problem, you should recount the
relevant facts of the precedents because it is by identifying how the
rules of law were applied to the facts of those cases that you give the
rules meaning. Then by identifying similarities and differences be-
tween the facts of the precedents and those of your client’s case, you
predict the outcome of an action. It is also necessary to give the
court’s holding since, under stare decisis, it is the holding for each
important case which establishes how the facts are to be interpreted.
Finally, you should summarize for the reader the reasons and poli-
cies behind a court’s determination of an issue. This type of analysis
provides a basis for generating arguments about whether the legal
requirements of that claim will be satisfied in your case. We illus-
trate this step with one paragraph because this discussion is based
on only one precedent. A more complex discussion might require
more than one paragraph.

It is important to remember that you are examining these cases
to shed light on the legal principle you introduced in the opening
paragraph. You must, therefore, connect the case discussion to that
principle. If you fail to show how the precedent illustrates, limits,
expands, or explains the law, the discussion falters. One general rule
of thumb here is to avoid beginning this paragraph with a sentence
g1v1ng the facts of a case, as “In East v. West, where a defendant stood
in front of a door to prevent three men from exiting, the court found
no basis for recovery.” Rather, start either with a topic sentence set-
ting forth the legal principle that case shows or with a transition
sentence that makes it clear you are continuing the same topic.

 Topic Sentence || When the defendant isa credltor, it may use rea— ‘
f’ onLegaI ;~‘“~~sonable if somewhat embarrassmg and annoymg ~
Principle | methodstocollect legitimate debts. Davis. In Davis,

the court held that Finance Corp s conductwas not

' . . ;outrageous when it made numerous phone calls and
Holding || visits to Mrs. Davis a home and at the hospltalk[
- i‘where she visited her a ing daughter Id. Finance
Corp. made these phone calls for seven months. The .

Davis court reasoned that a creditor must be given.
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; sc)me lautude in collectmg a past due obhgauon || Reasoning -
and that Finance Corp.’s conduct fell withinrea- |
sonable limits. Indeed, Mrs Dav1s herself dxd not |
aﬂege that Fmance Corp s agents used abuswe, i
 threatening, or profane language. Id. Although the -
 court said that Finance Corp acted wrongly when | Pertincnt Facts
it induced Davis to write a bad check, it found T
 that one isolated act was inadequate to show the
- prolonged course of harassment that is reqmred
for a showing of outrageous conduct. The court
permltted the creditor reasonable latitude tocol- |
: lect its debt, whlch it had alegal nght to do. Id

C. Paragraph or Paragraphs on Application of Precedents

The next step in a legal analysis involves applying the facts, policies,
and reasons of decided cases to your case. In a memorandum, you
should set out and evaluate the similarities and differences between
the precedent and your case and determine their importance. The
central job in this stage of analysis is to compare each relevant fact
in the decided cases to those in your own case and to evaluate the
strength of the claim you wish to make in light of these compari-
sons. You also apply the reasoning or policies of a decided case to
your own case.

It is helpful to begin this step with a transition sentence which
weighs the merits of the client’s case in light of established prece-
dent.

_ Augusta’s situation is distinguishable from thatof |} Transition
- Ms. Davis in two ways. First, Aﬁgusta does not owe || Sentence
 adebt to Olympia. Thus the reasoning in Davis— || Dlstmgmshmg
 namely, giving a creditor latitude to collect debts— || Cases
does not apply to Olympia. Olympia was not doing
what it had a legal right to do. Second, Olympxas ‘
conduct was more extreme than that of }*mance
- Corp. For example the language of Finance Corp.’s
: personnel was neither abusive nor vituperative. :Dlstmgulshmg
Olympia’s language however, became mcreasmgly || Facts
abusxve and vituperative—an employee called her “a k
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‘welsher and a four flushing} bastard.” Thus, Ol‘ympia ~
| engaged inatype of conduct that the court said was
_not present in Davis, In addition, Olympia’s wrong-
 ful conduct was not an isolated act, like inducing a
 plaintiff to write a bad check, but occurred over a
| period of many months. The bﬂimg department sent
 dailyletters that demanded payment and that threat
_ened to cancel her charge account and to report her
~ dehnquent account to the Credit Ratmg Bureau

When you believe your adversary has no authentic counter-
argument on this issue, do not feel compelled to create one. Instead,
end your discussion with a conclusory sentence, for example, “Since
these letters continued arriving for three months, Olympia engaged
in a prolonged course of harassment.” Normally, however, your ad-
versary will have a valid argument that you must assess before com-
ing to a conclusion, as discussed below:

D & E. Paragraph or Paragraphs on Presentation and Evalua-
tion of Counterarguments and Legal Conclusion

A thorough discussion requires you to present and evaluate
counterarguments. Evaluation of a counterargument is usually the
last step before the conclusion in a legal analysis. When the evalua-
tion is complex, it may require an extended analysis of one or more
paragraphs.

Discuss those precedents and those facts from your problem that
your opponent is going to rely on. Opposing counsel will highlight
facts which are clearly unfavorable to your client or which can be
interpreted differently by the parties. In an objective analysis, it is
important to raise all reasonable interpretations of the issues. When
issues are complex, the application of law to fact is rarely clear-cut
and will often support more than one interpretation. Your job is to
evaluate the strength of these interpretations.

When a legal memo is written analyzing a client’s case, you will
want to consider whether you can meet a counterargument by show-
ing 1) that it is based on legally insignificant or incomplete facts or
on a misapplication of the law to the facts, or 2) that it relies on
inapplicable reasons or policy arguments. On the other hand, your
analysis of the opposing argument might convince you that your cli-
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ent cannot prevail on this issue. If this is the case, you should say so.
An office memorandum is an objective exploration of your client’s
legal situation and the basis for legal advice. (See Chapter 7.) You do
not want to be misleading in a document of this nature.

The final sentence should be the legal conclusion, a conclusion
grounded in the prior analysis of the law; precedent, and facts. This
conclusion differs from the one given in the thesis paragraph that
begins the Discussion section of the memorandum. (See Chapter 6.)
That conclusion offers an assessment of a client’s overall chance of
winning a suit or defending himself against a charge. Here, the con-
clusion refers only to the issue that has been under discussion.

Topic

Sentence:;
Counter-
~ argument

Arguably, Ol}mnpla has not done anythmg as ex
_treme as Finance Corp. Whereas Finance Corp. in-
 duced Davis to write a bad check and then phoned
_an acquamtance of Davis to inform her that Davis |
_wrote bad checks, Olympxa did nothing so publicly |
_ humiliating. Whereas Finance Corp. called Daws;k
several times a week, frequently more than once a_|
 day, for a period of seven months, Olympia sent out

daily letters and made daily phone calls only over a ||
_ three month pemod The court in Davis found that ||
_ Finance Corp.’s numerous phone calls did not estab-
' hsh a prolonged course of houndmg because there
' was no indication that the agents of Finance con-
 ducted themselves other thanina perm1551ble man- || -
ner during those calls. Thus, even if less extreme ;OPPOH‘?IVYC’S" -
 conduct s actionable when the plaintiff is not a || COﬁCI“Sion
 debtor, Augusta may not be able to establish a pro- . -
i’ Ionged course of harassment mvolvmg more than
minor insults and threats. ~ .
; This argument should not preva11 however Even‘ ‘
if Olympia did not commit so extreme an actionas |
inducing Augusta to write a bad check, and even if
its course of harassment was four months shy of |
Finance’s, Olympia’s abusive ianguage and threatsof || -
: ruination of credxt are riot perm1351ble conduct un- || Facts& ;
der Davis. Had Augusta actually been a debtor, || Reasoning
Olympia’s conduct in comparison to that of Finance || Supporting
- Corp. might nonetheless have statedaclalm Gwen' | Rebu‘t#al

Opponents
Facts&
Reasoning

|| Transition
Sentence:

Rebuttal
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- lesal .0 that Augusta Wwas not q debtor and that the reason-

Conclusion || ingof Davis i therefore inapplicable, Augusta WIII‘{

o fsatxsfy the element of o "‘rageous conduct in an ac-
| tion for mtenuonal mfhctmn of emotlona.l dlstress ‘

Although you can handle counterarguments in separate para-
graphs, it is possible, if also more difficult, to weave rebuttal into
your analysis and application of the case law. (In the fact application
paragraph of step three, for example, the writer begins to rebut po-
tential opposing arguments by distinguishing the facts of the cases.)
When the counterargument or the rebuttal is complex, however, or
when the counterargument is based on policy or reasoning rather
than precedent, it may be preferable to handle the rebuttal sepa-
rately, as in the paragraphs above.

Exercise §-A

In order to win a suit against Olympia Department Store on the grounds
of intentional infliction of emotional distress, Livia Augusta must show
that the conduct of the store was intentional or reckless. Read the fol-
lowing summary of Davis v Finance Corp. on the requirement of reck-
less conduct. Then read Augusta’s account of Olympia’s reckless conduct.
List the points you will make to show Olympia was reckless. Then list
the points that show Olympia was not reckless. After this, write a dis-
cussion on whether Augusta can show Olympia acted recklessly.

Davis v: Finance Corp.

Defendant’s conduct must be intentional or at least reckless to be
actionable. If reckless, the conduct must be such that there is a high
degree of probability that the plaintiff will suffer severe emotional dis-
tress and the actor goes ahead in conscious disregard of it.

Mrs. Davis told Finance Corp. that its visits to her at the hospital
where she visited her ailing daughter were upsetting her daughter so
much that her recovery was being impeded. Davis added that she her-
self was becoming extremely anxious, worried, and angry that Finance
was dragging a patient into a dispute that “was none of the patient’s
doing.” Upon hearing this, Finance Corp. suspended its visits to the hos-
pital. At a later date, Davis informed Finance that “its harassment was
driving her nuts.”
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The court held that the conduct of Finance Corp. was not reckless
because it suspended its visits to the hospital when it became apparent.
that there was a high degree of probability that severe emotional distress
would follow from those visits. It also stated that Davis’s warning that
Finance was “driving her nuts” did not sufficiently establish reckless con-
duct leading to severe distress since the phrase is routinely used to de-
scribe such trivial reactions as a parent’s irritation at a child’s misbehavior.

Livia Augusta told her attorney that she began informing Olympia per-
sonnel that its harassment was causing her insomnia, nightmares and
weight loss after three weeks of abusive phone calls. After four weeks,
Livia wrote the following letter to the president of Olympia.

The conduct of your personnel in pursuing payment for a purchase
I never made is having a horrendous impact on my health and emo-
tional stability. My physician is giving me tranquilizers around the clock
to control the acute anxiety I have been experiencing. This situation is
intolerable, and I expect you, as president of the store, to clear this
matter up before I become a complete wreck.

The president wrote back to Augusta promising that he would resolve
the matter, but telling her it might take a week or so to clear up the
confusion. Two weeks after this response, Augusta received a letter from
Olympia saying it had reported her delinquent account to the Credit
Rating Bureau.

II1. Case Synthesis in a Legal Analysis of a Single Legal Issue

OCCASIONALLY, ONE CASE LIKE Davis will provide all of the authority
you need to resolve a legal question. More frequently, however, you
will need to use more than one case to analyze that question. The
following example is an analysis of one part of a false imprisonment
case brought by Alma Kingsford against her former employers. Alma
Kingsford claims that her employers summoned her to an office
where one of them blocked the exit by standing in front of the door.
They then proceeded to threaten and shout at her in an effort to
force her to resign from their firm and forgo severance pay. The re-
quirements of this tort are that the defendant must actually have
confined the plaintiff, that the defendant intended to confine the
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plaintiff, and that the plaintiff was aware of or harmed by the con-
finement. This part of the discussion is an analysis of the first ele-
ment: actual confinement. In researching this problem, you will have
found a number of cases dealing with the elements of a false impris-
onment action. For the moment, set aside all of the cases that de-
cided elements other than actual confinement. You will address those
cases later.

In examining your cases on the element of confinement, you will
discover that confinement can be brought about in several different
ways. Kingsford’s argument is that the defendant confined her in a
room to question her by threatening to use physical force if she left
the room. Your focus should therefore be on those cases that show
confinement by threat of physical force.

Your discussion of confinement by threat of physical force must
make sense of all the different factual situations which courts have
held establish that requirement. In other words, you must synthe-
size the cases your research has turned up by articulating the factors
that make analytic sense of decisions involving diverse fact patterns.
In this false imprisonment problem, your case synthesis will reveal
that a threat of physical force can be established by a defendant’s
actions, tone of voice, or size advantage. These are factors that have
proven confinement in other cases. The cases also reveal two other
factors necessary to a finding of confinement by threat of physical
force, namely, that the defendant had the ability to carry out the
threat and that the confinement was against the plaintiff’s will. You
should discuss each of these factors separately, and you should begin
each discussion with a topic sentence that states how those factors
can be established.

When you synthesize cases in your discussion, do not feel com-
pelled to give all cases equal treatment. First, always give more weight
to and begin with precedents from the jurisdiction of your problem
than to precedents from other jurisdictions. Second, let your treat-
ment of a case depend onits relevance to your client’s situation. Some
cases, for example, may not provide useful facts for comparison but
may provide a rule of law or relevant policy. In this situation, a one
sentence summary of the rule or policy may be all you need to use.
Where, however, a case is especially relevant to your problem—ei-
ther for the facts or for its discussion of the rule—your discussion of
the precedent should be more extensive. In reading through the
sample discussion that follows, notice when a one-sentence summary
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is used to state a rule or to characterize a set of facts and when a case
is more thoroughly treated.

Notice also that the sample discussion begins with an introduc-
tory paragraph, the first sentence of which introduces the element
of whether the plaintiff had been confined. The paragraph then iden-
tifies the factors that prove confinement and concludes with a state-
ment about whether the element can be satisfied in the problem
case.

The rest of the discussion demonstrates how the basic technique
for organizing a discussion of an issue when working with a group of
cases is similar to that used when working with one case —the rule is
presented, the precedent or precedents are discussed, the facts of
your case are compared, opposing arguments are raised and evalu-
ated, and finally; a conclusion regarding that issue is stated. Notice
in the sample discussion that when a requirement can be easily es-
tablished, all the analytic steps described above are covered in asingle
paragraph. When the discussion is complex or case law abundant,
however, the discussion is subdivided into paragraphs indicative of
the steps in a legal analysis. Also notice that counterarguments are
not always raised. When counterarguments seem insubstantial, this
step can be omitted or incorporated into the fact application para-
graph. Note, all cases are from the jurisdiction of the problem, but
full citations have been omitted.

P‘;‘lytt‘f”:k;tnk of ‘an AﬁalYSis In?(jiying Casg'SyﬁthgsiS; ;

_ The first element of false imprisonmentréquires o e
; , || Sentemce:

 that the defendant confine the plaintiff. In Kent, a

 defendant can confine a plaintiff by physical barri- || Lnim oy
ers, overpowering physical force, threats to apply || -
physical force if the victim goes outside the bound- || Case Used for
ary fixed by the defendants, submission to other |

General Rule
_ types of duress, and submission to an asserted el
 authority. Johnson v White (adopting Restatement |
 (Second) of Torts). Kingsford’s chances of establish- ||
_ing confinement depend on her showing that the |
 defendants threatened physical force. A plaintiff may
be confined through threat of physical force by a |

defendant’s action, see Atkins v Barton, or by a.
defendant’s tone, see Tyler v Jones. Under any of

Cases Provide
Rule For1st
Subissue:

~ Threat
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Forond
Subissue:

Forsrd
Subissue:

: Legal ~

Conclusion

': Top1c
Sentence:
Ist Sublssue

Case on ZWays 0
Threat Can Be i

‘Made

| Comparison
with Problem
f Case

’Transition
Sentenceon

argument

Pertinent Facts ||

| these c1rcumstances the defendant must also have
_ the ability to apply force, East v West. Fmally, the
|| restraint must be against the plamtlff ’s will. Id. If

e plamnff voluntarﬂy agrees to stay, he or she has

o not been falsely imprisoned. Lopez v. Winchell.
Inveluntarmess‘ ~

ngsford was conﬂned because Peterson and Smith

_ were able to carry out the threat they made and she
L ,submﬁtted to them agamst her Wdl ‘ '

Anaction so 1nt1m1datmg that i its effect is to con-

- fﬁne the plaintiff by threat of physical force may e
 sult from the defendant’s movement and gestures

and from the plaintiff’s perception of the defendant’s
size advantage. Atkins v Barton. In Atkins, the plain-
tiff successfully sued a deprogrammer Barton, for
false | imprisonment. Barton was 62" and 225 pounds

|| When he stepped in front of the door to the
i pizuntlff s bedroom, blockmg her exit, she reason-
| ably believed that she was confined by threat of
k physmal force even though he did not say aword. Id.
_ Similarly, Ms. ngsford may have been confined by
|| the threatening gestures of her supervisors. Smith

moved to the door and leaned against it when

| Kingsford rose from her chair as if to leave. In addi-
tion, Smith hasasize advantage At5'6" Smith s five
_inches taller than Ms. Kingsford. She is also athletic
‘ and works out at a health club several times a week. ‘

Nonetheless, because Smith is 51gn1f1cantly
smaller and lighter than the defendant in Atkins,

e idefendams will doubtlessly argue that ngsford’
ke || reliance on Atkinsis misplaced. In addltlon whereas

the female plaintiffin Atkins percelved the male de-

_ fendant as having an unfair physical advantage be-
cause of his. gender, there is no gender disparity
| between Kingsford and Smith. Yet these differences
_are probably not significant. Courts have consis-
. ktently regarded the comparative sizes of the parties
_ asmoreimportant for establishing intimidation than
size or gender alone. See Cane v Downs (defendant
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was six lnches taller and ﬁfty pounds heav:ler than.
plamtlff) Carey v Robzer (although defendant was
only 5’5", plamtlff was four inches smaller). See also
Mussel v, me]e (defendant wasas i’ male, plam— ‘
tiffa §'6” male). Thus, based on their gestures and
size advantage, the defendants threatened phys1cal

, ‘foree

’ If the defendant dneskspeak‘ hisk‘tOne may be suf- |
ﬁelent to establish a threat of physical force, even if

fendant accused the plamtlff of steahng money from

 his car. The defendant demanded that plalntlff -
'? searched in front of his fellow Workers Thef's

 defendant’s confrontauonal manner and his bell1g~

_erent tone of yoice ‘made it clear that there would ||
 be serious trouble if theplamuff did not allow him- ||
.Id. In calling his friends overto |
Witness the “fnsk . the'defendant created a threat- ||

_ening atmosphere Id In Ms ngsford’s e
| Comparison

. self to be search .

 threats of physical force, if not actually articulated,

_were at least implicit in. Peterson’s tone of voice,

125
j ~Parenthetxcals ‘
Support
|| Rebuttal

.

 Conclusion
~ kToplc Sentence
|| On 3rd Way to

he made no exphmt threat. In DBlerw ]ones the de- Show Threat “

Case Provides .

with Problem |

Case

 which ngsford descnbed as “loud” and “harsh.” ||
She also referred to a lot of ¢ screaming and shout ||

_ing” Thus, t
f’ l1shed a threat of physxcal force

The ab1hty to carry out a threat can be estab- ‘

% hshed if defendants outnumber the plaintiff. See

Appley v. Owens (two defendants confined plain-
uh Atkins (parents and deprogrammer confineda
smgle Woman) Like the defendants in these cases,
Peterson and Smith outnumbered the plamtlff .

As ngsford Sald “there were two agamst one.”

Fmally, there is no Conﬁnement unless the plam— ~
 tiff remains 1nvoluntar1ly East v. West. The plain- ||
 tiffs in East remained voluntarily. When told the
pohce had been called, they agreed to wait. 1d. In‘
Lopezyv. W/mchell the plamtxff who was accused of ||

efendants acnons and tone estab«‘ '

| Conclusion

‘Topic Sentence

On 2nd Sub-
issue: Ability .

Precedent
|Focrs

Comparison

Topic‘Sentence

onzrd

| Subissue:
| Involuntariness
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Case Analysis ||

Transition ||

Sentence
Suggests
Counter-
?argumen‘tk

Transition

‘Sentence:

Rebuttal

Case Supports

Rebuttal

stealing money from her employer remamed volun—
|| tarily She decided to remain in the store with her
employers so that she could clear her name '

kae Lopez ngsford agreed to remain in

i Peterson’s office. Peterson and: Smith had 1n1tlaliy:
|| summoned Kingsford to the office to fire her. They
|| also wanted her to agree to leave their firm without
N “ receiving severance pay. When ngsford said that
she would never agree to such a condition and that

- b she would not. hang around to be bulhed into sub-
Pertinent Facts

m15510n Peterson told her that if she left, he would ‘

- not only refuse to give her a reference but Would ac-
. tlvely spread the word that she was a sullen, i incom-
| petent and lazy employee Threatened by the
|| prospect of both present and future unemploymentj
|| ifPeterson d1d ashe said, ngsford agreed to remain
in the ofﬁce to discuss the matter ﬁthher as Lopez ;
dxd to clear her good name.

, ~:;Ye~t this Similarity 'bet’Ween LOpeyz?Sj‘fSituatiQﬁ;‘a‘nd ~
|| Kingsford's is probably not dispositive. A submis-

sion which is procured by an act or threat to take

| something of value from the plaintiff is not volun-
 tary Goodhart v. ButcherRestaurant In Goodhart,
_ a restaurant owner took and held onto a patron’s

wallet until he could determine ifthe patron had paid

_ his bill. During this time, the patmn remained be-

|| cause he did not want to lose the wallet’s valuable

Dlstmgmshmg |

Adverse.
,Decxs1on

| contents. The court held that the plaintiff had not
_remained voluntarlly when the defendant took
 something of value fmm the plaintiff in order to
|| ensurethe plamnff remained, Id. Although Peterson
|| did not take a tanglble ob]ect like a wallet, he d1d

have control over Kingsford’s professional reputa-

tion, which is a thing of value. In contrast, although

the plamtlff in Lopez was worried about her * good‘

“ name, ”her ernployer did not threaten to give Lopez
. a bad reference if she left. Thus, Goodhart is the
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 controlling case here, and Kingsford should be able || -
_ to show that she was confined against her will All | Restatement of
 three requirements for confinement by threat of | Legal

_ physical force can, therefore, be established. || Conclusion.

Two important writing techniques for handling case synthesis have
been used in this discussion. First, the paragraphs often begin with
topic sentences that state in general terms the principles that have
been extracted from the precedents. Thus, the fact that the plain-
tiffs in Appley v. Owens and Atkins v. Barton were outnumbered is
the basis of the author’s general claim, made in the topic sentence of
paragraph four, that “the ability to carry out a threat is established
when defendants outnumber the plaintiff.” Similarly, the defendants’
overbearing size and movements in Atkins v. Barton, Canev. Downs,
and Carey v. Robier give rise to the topic sentence in paragraph two
that “an action so intimidating that its effect is to confine by threat
of physical force may result from the defendant’s movements and
gestures and from the plaintiff’s perception of the defendant’s size
advantage.” Constructing such general statements is one important
way of bringing to your reader the results of your analysis. The topic
sentences also promote clear organization by orienting the reader to
the paragraph’s place in the analysis.

The second important writing technique used in this discussion is
the writer’s considered use of parenthetical discussion. Because the
deprogrammer Barton is such a clear and dramatic example of size
advantage, the author discusses Atkins thoroughly in order to estab-
lish the main point. The references to Cane v. Downs and Carey v.
Robier are necessary because they refine the point that size advan-
tage can be relative, but the facts can be parenthetical because these
cases are used to supply details and general support of Atkins. By
using these parentheticals, the author keeps the text free from the
specific factual details of these cases.

Exercise 5-B

To win a suit against Olympia Department Store, Livia Augusta needs
to establish not only that Olympia used outrageous collection tactics,
but that her distress was severe. Read Augusta’s account of her emo-
tional state and the following summaries of controlling precedents. Then
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write a discussion on the issue of whether Augusta can show her emo-
tional distress was severe.

Augusta reports a variety of reactions to Olympia’s tactics, including
insomnia, nightmares, and weight loss (15 1bs.). When she began
hyperventilating after each phone call from Olympia, Augusta became
worried about her health. She went to see her doctor, who diagnosed
her as suffering from acute anxiety. He gave her a prescription for 1o
mg. valium and told her to take one tablet four times a day. Although
Augusta has been following this regimen, she complains the medication
has been interfering with her job performance and social life. She has
trouble concentrating, dozed off during an important meeting, and feels
too lethargic to go out in the evenings. Her employer has told her to
“shape up.” The tranquilizers have helped to control her anxiety and
sleeplessness, but Livia is worried about their long term effect on her

physical health.
Davis v. Finance Corp.

The tort of intentional infliction of emotional distress requires a show-
ing that the distress is severe. Mental conditions such as fright, horror,
grief, shame, humiliation, or worry may fall within the ambit of the term
emotional distress. However, these mental conditions alone are not ac-
tionable. The distress inflicted must be so severe that no reasonable per-
son could be expected to endure it. The court decided that Davis’s
distress was severe because she suffered shame and anxiety and required
medical attention, but it dismissed the case because Davis was unable
to establish the separate element of outrageous and reckless conduct.

Marlboro v: First Bank of Gilford

June Marlboro, a fifty-five-year-old widowed schoolteacher, was di-
agnosed as suffering major depression in June 1987. Four months prior
to this diagnosis, Marlboro had defaulted on a home improvement loan
from the First Bank of Gilford because she had lent her retired brother
money to purchase a new car. In the month following the default,
Marlboro received daily threatening letters. Later, the bank’s collection
agent began making nightly; obscene phone calls. June found herself going
on eating binges after these calls. After the bank called the principal of
her school to inform him of her default, June’s symptoms of depression
became more pronounced. She was often fatigued and began taking naps
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during the day and oversleeping in the mornings. She experienced aloss
of self-esteem. She was unable to make decisions. She gained twenty
pounds. She went to her physician, who found that her weight increase
had raised her blood pressure. He put her on a salt-free diet and told her
that she had to lose weight. He also referred her to a psychiatrist. The
psychiatrist testified that June’s mental health has been seriously threat-
ened. The court found Marlboro’s distress so severe no reasonable per-
son could be expected to endure it.

Dale v. New City Hospital

Jim Dale lost his job when his employer went bankrupt. In the months
that followed, money became increasingly tight. Then, Mrs. Dale was
hospitalized with leukemia. Dale, who had never bought medical insur-
ance to replace his old employee coverage, was unable to pay the hospi-
tal bills. The hospital turned his account over to a collection agency,
which began hounding him for payment. Shortly thereafter, Dale sank
into a serious depression. He suffered from an emotional paralysis so
severe that he was unable to leave his apartment. He refused to visit his
wife in the hospital and missed several job interviews. His physician
placed him on anti-depressants. Although the court found Dale’s dis-
tress so severe as to interfere with normal functioning, it concluded that
his distress was not the result of the defendant’s actions, but of his wife’s
diagnosis and his unemployment.

Histrionic v Credit Inc.

Histrionic, a seasoned actor in rehearsal for an off-broadway musical,
defaulted on his payments to Credit Inc. When Credit Inc. attempted
to collect the debt, Histrionic reacted emotionally. He broke down sev-
eral times during rehearsal, ranting about Credit Inc’s persecution of
him and weeping that he was misunderstood. On more than one occa-
sion, he threw himself down on the stage, pounding the floor and moan-
ing that he was ruined. His doctor testified that Histrionic’s response
to Credit’s collection methods was extreme and that he had prescribed
a mild sedative for Histrionic. Although Histrionic tended to forget his
Jines while on this medication, the musical, when it opened, was a smash-
ing success. Histrionic was singled out for his excellent performance.
The court found Histrionic’s emotional distress not actionable. It said
that Histrionic’s feelings of hysteria and anxiety had not grossly impeded
his functioning and that his behavior was in some measure consistent
with his prior character and professional training.
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The Thesis Paragraph

A LEGAL DISCUSSION SHOULD BEGIN with a paragraph that introduces:
the reader to your client’s claim for relief, to the legal issues it in-
volves, and to your reasoned conclusions about their probable reso-
lution in your client’s situation. This paragraph is frequently called
a thesis paragraph because it states your thesis, that is, your posi-
tion on the outcome of a client’s prospective case. One benefit of
providing this kind of introduction early in the discussion is that it
makes it easier for your reader to evaluate the analysis as it is being
built. Another benefit is that it sets out the organization of the dis-
cussion.

One logical way of arranging relevant introductory material in a
thesis paragraph is to

1. Identify the claim or defense in your problem;

2. Set out the rules that govern that claim in the order you
intend to discuss them and explain how those rules relate
to each other;

3. If length permits, or complexity requires, briefly apply those
rules to your facts;

4. State the thesis (your legal conclusion).

If your memo is fairly simple, however, or if your professor or firm
requires a Conclusion section rather than a Short Answer section
(see Chapter 7), you may want to shorten your thesis paragraph by
eliminating or abbreviating some of the steps outlined above. One
thing you can do is to eliminate step 3, the application of the law to
the facts. You can also combine steps 1 and 4 and begin with a thesis
sentence that introduces the topic of the discussion and gives your
conclusion as to the claim or defense in your problem. After this,
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you could still indicate the organization of your discussion by intro-
ducing the rules that govern that claim in the relevant jurisdiction
or, in a case of first impression, in other jurisdictions.

Assume you are writing about a due process problem based on the
following facts.

Alice Doone, mother of three minor children, receives payments
under the Aid to Families with Dependent Children program
(AFDQ), afederal program administered by the state. Her payments
were reduced when she enrolled in a work-training program which
paid her a stipend. Having unsuccessfully challenged the reductions
at an administrative hearing of the state Social Services Department,
Doone sought to appeal to the State of Kent Court of Appeals. Such
appeals are authorized by state law. However, under state law, the
filing of a civil appeal requires a $40 filing fee. Ms. Doone claimed
she was unable to pay the fee and sought leave to proceed in forma
pauperis(permission to proceed without liability for court fees); leave
was denied without an opinion. Alice Doone would now like to file
suit in the United States District Court for the Western District of
Kent, claiming that application of a fee to indigent appellants vio-
lates the due process clause of the fourteenth amendment.

You might begin your discussion with a thesis paragraph like the
one below:

Topxc Sentencek To prdceed'with her claim against . AFDC, Ms.

o8 Claxm Doone needs to show that the statutory $40 filing

| fee, as applied to her, violates the due process clause
' of the fourteenth amendment to the United States

|| Constitution. Due process demands that an 1nd1gent
. |l personnot be denied access to the courts for failure
Applicable topaya fee when (1) the court is the only forum for

Rules fresolwng the dispute, (2) the underlymg subject mat-

- | terisitself of constitutional significance, and (3) the

|| constitutional interest overrides a countervalhng‘~
state interest. Boddie v Connectzcut 401 US. 371

- (1971). In this case, the court is the only forum i in

~ which Ms. Doone can challenge the Departments;

|| reduction of her benefits, However, the underlying

sub;ect matter, an increase in Welfare payments fork
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 family support, is not constitutionally significant. || Application
 Thus, the state’s interest in defraying the costsof the -
. judicial system will override Ms. Doone’s interest. ||

 The filing fee will, therefore, probably be found con- || Legal
5‘Stitutionéllypermissibleiinderthe due processclause. || Conclusion

This paragraph is an effective introduction in that it clearly states
the legal question, the relevant legal tests and their applicability to
the client, and the author’s conclusion. Alot of this information isin
the next sample thesis paragraph but in a less explicit manner.

- In Boddie V,~Cannét:ticut, 401 US. 371 (1971), the Court held that re-
. quiringa filing fee from an indigent seeking accéss‘t‘da; state court for
_ dissolution ofa marriage was unconstitutional. Ms. Doone’s situation
s similar to that of the Boddie plaintiffs. Therefore, acourt willprob-
ably find the fee must yield to Ms. Doone’s right to have an opportu-
ity to be heard in cow regarding her challenge to the ction of
_her AFDC payments. Th court is the only forum for resol ofa
 dispute involving Ms. Doone’s abﬂlty to provide basic necessitie

There are a2 number of problems with this thesis paragraph, fore-
most of which is the absence of a topic sentence which clearly sets
forth the legal claim. By introducing the topic in terms of the Boddie
holding, the sentence incorrectly identifies the paragraph as being
only about Boddie. The first sentence also introduces the discussion
too narrowly. It is unclear if the Boddie ruling on the constitutional-
ity of filing fees extends to an indigent’s appeal on grounds other
than divorce. In order to avoid this kind of confusion, it is a good
idea to begin a thesis paragraph with a topic sentence that sets out
the legal claim in general terms, or in terms of your client, instead of
tying it to the facts of a particular case.

Another shortcoming of this paragraph is that it does not make it
clear that Boddie created standards for determining the constitu-
tionality of filing fees. In the last sentence, two of the three Boddie
standards are referred to in passing, but we are not specifically told
that they are the tests announced in Boddie—nor is it clear that the
statement about Ms. Doone’s ability to provide basic necessities is
the writer’s attempt to establish the required presence of a funda-
mental, constitutionally protected interest. Thus, as readers, we are
uncertain of the legal issues and legal principles involved and unclear
about where the discussion is heading.
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Because a legal analysis is supposed to include a fully developed
discussion of the thesis, it is important to delineate the legal issues
and conclusions carefully. A weak discussion is frequently one which
begins with a vague introductory paragraph that leaves the reader
unclear about which issues need to be discussed, how they relate,
and how they will be resolved.

Although you want to provide an introduction that orients your
reader to the analysis that follows it, be careful that the length of
your thesis paragraph is proportionate to the length of your discus-
sion. Although you must introduce the reader to a synthesized state-
ment of what you will analyze, the thesis paragraph is not the place
to offer an elaborate explanation or application of a rule. If your prob-
lem involves many rules of law and intricate facts, shorten or elimi-
nate your application of the rules to the facts of your case. After
listing the prongs of the controlling test, for example, you could con-
clude by saying, “Because Ms. Doone cannot satisfy all three prongs,
it is unlikely the court will allow her to proceed in forma pauperis.”
Another way to keep your thesis paragraph to a manageable length
is to begin with a thesis sentenice that presents both the claim and.
your conclusion about that claim, as in, “Jane Simon will not be con-
victed of assault in the second degree for failing to act to prevent the
injury of a minor whom she had taken care of for five years.”

The Doone problem involved only one claim and thus it was pos-
sible to announce and apply all three legal requirements. When sev-
eral claims are involved, however, cach of which has several elements
requiring discussion, you may need to rethink your strategy in order
to prevent your thesis paragraph from becoming too long. One help-
ful tactic is to write a thesis paragraph that sets out all the claims
and that explains how they relate and how they will be resolved. Then
write separate introductory paragraphs which set out the elements
of each claim, placing each introductory paragraph at the beginning
of your discussion of that claim. - '

Assume, for example, that your client is embroiled in a dispute
arising out of a contract within which there is a mandatory forum
selection clause. Your client wants to know if that clause is enforce-
able. You might begin your discussion with the following thesis para-
graph (citations are omitted).
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In decxdmg Whether paragraph thirteen of the “

jcontract between Alta and MMI ousts it of jurisdic-
 tion over a dispute arising from the contract, the

%‘;Southem District of New York must first dec1de |
 whether the paragraph should be 1nterpreted asa

_mandatory forum selectlon clause conferring exclu-

5“s1ve ]unsdlctmn on the courts of Milan, Italy forany |
f d1spute arising out of the contract, or szmply ascon-.
_ sent to Milan ]unsdlcnon should arelatedactionbe || -
|| Second Issue

;bmught there Even xf it fmds that the Mxlan court

: "10p1c Sentence
fon Claim

 First Issue

Conclusions

This thesis paragraph, which bridges the issues and synthesizes the
analysis, might then be followed by a more detailed introduction to

the rules governing the first issue.

i ;the drafter

leter: ine Whether the Ianguage Of a forum‘ ~’

Topic Sentence
onRule
_Governing

First Issue

Factors

1fy~a omman; | If they fali te ﬁnd that 0
. ~ the; usually apply the trad1t1ona1 con-
tract ruie of mterpretmg amb1guous language agamsti L

After this introduction to the factors involved in construing the lan-
guage of a forum selection clause, the writer would analyze thisissue
in depth. Upon finishing that analysis, the writer would then write
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an introduction to the second issue, listing the five factors courts use
to determine the reasonableness of enforcing a forum selection
clause.

Of course, not all problems involving multiple issues or claims are
necessarily complex When you have a problem involving a couple
of relatively uncomplicated issues or claims, you may still use one
thesis paragraph to introduce all the issues, their relation to each
other, their governing rules and their disposition. This is the situa-
tion in the following problem, where Paul Hart is contesting his late
tather’s will.

Topic Sentence k

_ Paul Hart has two different grounds upon Which '
on Claim

|l to challenge his father’s will disinheriting him. The
|| first ground is that the will is invalid because his fa-
|| ther, who had been ad]udicated msane, lacked the
| ‘Cﬂpacny to execute a will. An i insane person can ex-
0 ecutea Valid will, however, if he is lucid at the time
| }he executes it. Arno]d v Brown, 200 Kent 5o (1962) ,
|| Because the evidence shows Mr. Hart was lucid when
|| he executed the will, Paul’s first challenge should fail.
- | The second ground i is that even if the will is valid,

SecondIssue || his father’s will did not effectively disinherit him

. | under Kent Rev. Code §100 (1975), which requires a

|| parent’s will to show an intent to disinherit a child. .
| Mr. Hart’s will does not do so. Thus, Paul Hart's sec-

|| ond challenge should be successful. Under Kent Rev ;
Code § 150 (1975), he will be entitled to aone- third ‘
share of his deceased father’s estate - -

First Issue

Application &
Conclusion

Application &
Conclusion

If you wanted to shorten this thesis paragraph, you could rewrite
as follows:

Topic Sentence | Paul Hart has two different grounds upon whlch,
o Claim . challenge his father’s will dismheritmg him. The

- ;‘ L first ground is that the will is invalid because his fa-
FirstIssue || ther, who had been ad]udicated insane, lacked the
.- capacity to execute awill. The second ground is that
Second Issue || even if the will i is valid because his father was lucid

. when he executed it, his father s will did not effec-
tively disinherit him under Kent Rev. Code § 100
(1975). This section requn’es a parent’s will to show
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anintent to disinherit a child. This second challenge || Conclusion
should be successful, and under Kent Rev. Code .

_ § 150, Paul Hart will be entitled to a one-third share ||

~ of his deceased father’s estate. : o

After either of these two introductions, you would discuss each
ground separately.

Exercise 6—-A

1. Your client, John Wheeler, wants to sue Donald Lindhorst in a federal
district court in Connecticut for negligence. There is a threshold ques-
tion, however, as to whether the district court would have the power to
hear this case. Lindhorst is a citizen of Arkansas. Wheeler lived in Ar-
kansas until he was sent to serve a prison sentence in Connecticut, where
he is still an inmate. If Wheeler is still a citizen of Arkansas, the federal
court will lack diversity jurisdiction. Which thesis paragraph for this
problem is better and why?

Thesis A

Wheeler is a citizen of Connecticut based on the decision in Ferrara
v Ibach. In Ferrara, the court ruled that serviceman Ibach was a citizen
of South Carolina because of his physical presence there and his inten-
tion not to return to his former domicile in Pennsylvania. He established
domicile by moving his family to South Carolina, renting a house there,
enrolling his children in public school there, and maintaining a bank
account there.

Thesis B)(

John Wheeler, a domiciliary of Arkansas before his incarceration ina
Connecticut prison, would like to bring suit for negligence against
Donald Lindhorst, an Arkansas domiciliary. In order to sue in federal
court, however, Wheeler must be a domiciliary of Connecticut for the
purposes of establishing diversity jurisdiction under 28 US.C. § 1332
(1994). In cases involving a person’s involuntary relocation, there is a
presumption in favor of an original domicile over an acquired one. None-
theless, this presumption can be overcome by showing that the person
clearly and unequivocally intended to make the new domicile home.
Jones v. Hadican. The Wheeler family’s actions and Wheeler’s statements
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demonstrate such clear intent to make Connecticut the Wheelers’ new
home that diversity jurisdiction can be satisfied.

2. Livia Augusta wants to sue Olympia Department Store for emotional
distress suffered while the store attempted to collect payment for a debt
she never incurred. Which thesis paragraph is a clearer introduction to
the problem and why?

Thesis A

Ms. Augusta’s claim for damages rests on Olympia Department Store’s
negligence in billing procedures. The claim for damages from severe emo-
tional distress depends on the store’s intentional employment of outra-
geous collection methods which Ms. Augusta asserts precipitated her
severe emotional distress. Also Olympia’s collection department was
harassing Ms. Augusta without right since she was not indebted to them.

Thesis B /\

Olympia’s liability to Livia depends on her satisfying the three stan-
dards that establish intentional infliction of emotional distress in the
state of Kent. First, the defendant’s conduct, which gives rise to the dis-
tress, must be extreme and outrageous. Second, the plaintiff’s distress
must be severe. Third, the defendant’s conduct must have been inten-
tional or reckless. Davis v. Finance Corp. The Kent courts have extended
considerable latitude in interpreting these standards in favor of credi-
tors pursuing legal debts. In this case, there was no legal debt, so
Olympia’s actions will not be granted that latitude. Livia Augusta will
be able to satisfy the tests for this tort because Olympia threatened Livia
for over six months, her distress required medical attention, and Olym-
pia knew that its harassment would cause such distress.

3. Read the following facts and rules of law and then write a thesis para-
graph on whether John Starr and Alice Doe can recover for negligent
infliction of emotional distress as a result of Pennsylvania Deluxe Hotel’s
negligence in hiring and supervising the security guard who fired at Jane
Starr (you can assume the negligence for the purpose of this exercise).

On Election Day, John Starr, the husband of candidate Jane Starr, and
Alice Doe, Jane’s great aunt and former guardian, decided to watch the
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television election coverage at campaign headquarters at Pennsylvania
Deluxe Hotel. They were waiting for Jane to return to the hotel after
visiting her supporters at local campaign offices. The campaign had been
marred by numerous threats of violence against the candidate and her
family.

At 9:30 p.m., Jane and several staff members arrived at the hotel, and
Jane began walking to the hotel’s entrance. Halfway there, a psychotic
hotel security guard pulled out a pistol and shot at Jane. The television
cameras picked up the guard pointing and shooting his pistol in Jane’s
direction. The shot was heard on the T.V. The cameras did not actually
show Jane being hit and falling, but they did immediately show her lying
on the sidewalk, unconscious, in a pool of blood.

John and Alice were watching the T.V. as the entire scene unfolded.
They say they realized immediately after the shot was fired that Jane was
seriously hurt. John immediately collapsed, and Alice became hysterical.

Although Jane’s injuries were not fatal, both John and Alice were ex-
tremely depressed in the months following the incident. Alice was put
into a sanitarium to recover from a breakdown. John was too shaken to
work for three months. John and Jane’s marriage suffered as John insisted
that Jane resign the post she had just recently won. Neither John nor Alice
has any physical ailment associated with their emotional problems.

As you may recall from Chapter 4, case law establishes the legal re-
quirements of this tort as follows:

1. The plaintiff must be closely related to the victim, as opposed to
being distantly related or unrelated;

2. The plaintiff must have been near enough to the scene of the
accident that the ensuing shock was the direct result of the im-
pact of a sensory and contemporaneous observance of the acci-
dent, as opposed to shock which results from learning about the
accident from others after its occurrence;

3. The shock must have resulted from a single, identifiable trau-
matic event; it cannot be the result of a condition that occurs
over time;

4. The plaintiff’s distress must be severe, although there need not
be a physical manifestation of a psychic injury.
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Writing a Legal Document:
The Legal Memorandum

I. Introduction

IN THE PREVIOUS CHAPTERS we have discussed how to analyze and ap-
ply legal authority. We have also discussed how to write a case brief,
which law students usually write for their own use. Most legal writ-
ing, however, is done to communicate with others. As a first-year
law student, you will receive legal problems and will be asked to ana-
lyze the problem and write up the results of that analysis. The typi-
calvehicle that lawyers use to do this s the legal memorandum. When
you write a memorandum, you will make use of the several analytical
skills you have been developing. This chapter explains the form and
content of a legal memorandum.

A. Purpose of a Memorandum

A legal memorandum is a document written to convey information
within a law firm or other organization. It is a written analysis of a
legal problem. The memorandum is usually prepared by a junior at-
torney or by a law clerk for a more senior attorney early in the firm’s
handling of a legal dispute. The writer analyzes the legal rules that
govern the issues raised by that problem and applies those rules to
the facts of the case. The attorneys will then use the memo to under-
stand the issues that the case raises, to advise the client, and to pre-
pare later documents for the case.

The memorandum should be an objective, exploratory document.
It is a discussion in which you explore the problem, evaluate the
strengths and weaknesses of each party’s arguments, and reach a con-
clusion based on that analysis. It is not an advocacy paper in which
you argue only for your client’s side of the case. The memorandum
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should be persuasive only in the sense that you convince your reader
that your analysis of the problem is correct. However, in practice,
youwill find that the assigning attorney does not want you to give up
easily on the firm’s client’s case.

B. Audience

When you write a memorandum, you should be aware of your read-
ing audience and its needs and expectations. The hypothetical audi-
ence for a student memorandum assignment is usually an attorney
who is not a specialist in the field. Most attorneys for whom you
write will be very busy and will have certain expectations that you
must fulfill. For example, they will expect to receive a core of infor-
mation about the controlling law and its application to the facts of
the problem, but will not expect to be given a lesson in fundamental
legal procedure. Because the reader is an attorney, you will not have
to explain the legal process steps of the sort that you have been learn-
ing the first weeks of law school. You need not explain, for example,
“This case is from the highest court of this state and so is binding in
this dispute.” You may wish to give this information to a lay reader,
but a lawyer knows that a case decided by the jurisdiction’s highest
court is binding. On the other hand, the lawyer probably does not
know the facts, holding, and reasoning of that case and does expect
that you will supply that information.

C. Writing Techniques

Your reader will also have expectations about how the memorandum
should be written. The legal profession is dependent on language.
However unfamiliar you are with legal analysis and its presentation
in a professional document, you are still writing English and you
should continue to follow the principles of good written English. The
general characteristics of good writing need to be cultivated because
legal analysis can be complicated and involve difficult ideas. In order
to communicate these ideas clearly to your reader, you need a firm
control over language. Chapters 9 and 10 and Appendix A explain
the principles for clear writing.

The memorandum is a formal document in that it is a professional
piece of writing. Thus, you should use standard written English and
avoid slang, other kinds of informal speech, and overuse of contrac-
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tions. For example, you should not write, “for starters, we have to
decide if John Doe’s parents are immune from suit.” Say instead, “the
first issue is whether John Doe’s parents are immune from suit.” On
the other hand, you should not be pompous and stuffy. Use simple,
direct words and sentence structures. You do not have to say, “one
can conjure multiple scenarios for fulfillment of these objectives.”
Say instead, “the agency can fulfill its goals in several ways.” In addi-
tion, you should not write a verbose sentence like, “in applying the
above precedent, it is clear that the lack of action by the school im-
plies that the incident was not considered to be unlawful.” Just say,
“the school’s inaction implies that school officials did not consider
the incident unlawful.” Since the revised sentence is of reasonable
length and contains no empty phrases, it is easier to understand.
Moreover, since the sentence is written in the active voice, there is
no ambiguity about who considered the incident lawful.

Another aspect of presenting yourself as a legal professional is that
you are writing as the client’s attorney. Many students forget that
role, and, for example, may write, “John Doe’s attorney moved for a
continuance.” Remember that you are John Doe’s attorney, or part
of a team of attorneys, and instead should write, “we filed for a con-
tinuance.” You should not, however, inject yourself into your legal
analysis by using the first person pronoun. The purpose of the memo-
randum, and of many other legal documents, is to analyze the law
and facts. You want to communicate that analysis persuasively and
convincingly, not present it as your opinion only. For example, you
should say “in Doev. Doe the court held ...,” not “I believe [or I think}
that in Doe v Doe the court held....”

One problem of legal writing that deserves particular attention is
the problem of legalese. Lawyers frequently are criticized for using
archaic terms and incomprehensible sentence constructions in legal
documents. This criticism is especially aimed at the form documents
that many attorneys use. An example is a form that begins “whereas
the party of the first part,” and uses expressions like “herein” and
“hereinbefore.” This type of legalese usually does not afflict law stu-
dents, and we hope it will not afflict you. In the end, you will sound
more professional and more in control if you use a vocabulary and
syntax with which you feel comfortable.

Some legal terms are substantive, however, and you should use
them. For example, you should use the operative language of a stat-
ute or of a judge’s formulation of a rule when that language controls
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the analysis of a problem on which you are working. Although that
language may not strike you as admirable, it supplies the general prin-
ciple of law to which you must give meaning, Your reader should be
told what that language is and will expect you to repeat those opera-
tive terms.

Your language should also be responsive to your audience. You will
be writing for several different audiences during your legal career
and you will have to adjust your prose accordingly: Not all of your
readers will be lawyers. For example, often you will write to your
clients, to administrative personnel, and to other government of-
ficeholders. Although you should write accurately about the law; you
should also explain your message in good written English, using terms
that a non-lawyer can understand. When you write to lawyers, you
should also use good written English, although you may use legal
terms without as much explanation. Keep in mind that each audi-
ence has a different need, but that all audiences need and appreciate
good writing.

Nonetheless, if as a law student you face the particular challenge
of navigating between legalese and terms of art, in most respects,
legal writing requires only what any thoughtfully written paper re-
quires. As long as your prose adheres to the rules of standard written
English and composition and respects legal terms, you will fulfill your
reader’s expectations for memorandum style.

1I. Format

MosT OFFICE MEMORANDA ARE DIVIDED into sections that are as-
sembled in a logical order.

There is no required format that all lawyers use or that all law
schools use for a legal memorandum. Most memoranda, however,
are divided into from three to six sections, each of which performs a
particular function within the memo and conveys a necessary core
of information: the Statement of Facts, the Question Presented, the
Short Answer or Conclusion, the Applicable Statutes, the Discus-
sion, and perhaps a final Conclusion. Under some formats, the Ques-
tion Presented may come before the Statement of Facts.

You do not need to write the memorandum in the order you as-
semble it, however. Instead, you may first want to write tentative
formulations of certain sections (such as the Question Presented)
and then rewrite those sections when you have a final draft of the




THE LEGAL MEMORANDUM 145

part of the memo that is pivotal to your writing process, usually the
Discussion. After that pivotal section is written, you should rewrite
the sections you wrote earlier to ensure they are in accordance with
the finished section. This type of writing process requires drafts and
revisions before you reach your final copy.

The memorandum usually begins with a heading with the follow-
ing information:

To:  Name of the person for whom the memo is written

From: Name of the writer

Re:  Short identification of the matter for which the memo was
prepared

Date:

Then the body of the memo may be divided into the sections de-
scribed below.

A. Statement of Facts

Because the heart of legal analysis is in applying the law to the facts,
the facts of the problem can be the most important determinant of
the outcome of a case. Each case begins because something happened
to someone or to some thing.' The Statement of Facts introduces
the legal problem by telling what happened.

The purpose of this section is to state the facts and narrate what
happened. Therefore, use only facts in this section; do not use con-
clusions, legal principles, or citations to authorities. This section
should include all legally relevant facts, all facts that you mention in
the other sections of the memo, and any other facts that give neces-
sary background information. If the problem for your memo is al-
ready in litigation, you should include its procedural history:

Facts are relevant or irrelevant in relation to the legal rules at is-
sue. In order to know which facts are relevant, you will need to know
what the issue in the problem is. If the issue is whether the client
committed a crime, then you must know the elements of that crime

" You may be assigned to write a memorandum that involves a legal issue only; such as
how a new statute has changed the common law. Then, you may wish to omit a Statement of
Facts, and perhaps substitute a short Introduction.
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from the statute. The relevant facts are those that are used to prove
or disprove those elements.

Do not omit facts that are unfavorable to your client. The attor-
ney for whom you are writing the memo may rely on the Statement
of Facts to advise the client, for negotiations with other attorneys,
and to prepare other documents for the case. Without the complete
facts, the attorney for whom you are writing will be surprised and
unprepared while handling the case.

Be careful to use objective language. The facts should not be
slanted, subtly or not so subtly, toward either party. Sentence one of
cach of the following sets describes facts using partisan language in-
appropriate for a memorandum. Sentence two of each set uses lan-
guage more appropriate for a memorandum.

1. John Srmth endured three hours of his farmly s presence.
2. John Smrth remamed with hrs famﬂy for three hours.

I Because Ms. Jones deserted her husband he was left the
 unenviable task of raising three children, -
2. After Ms, Jones left her husband he rarsed his three ch11-~
dren by hlmself f

Whether you are given the facts with your assignment or you
gather them yourself, you should sort them out and organize them
rather than repeat them as the information came to you. Put the
crucial information first. Generally, in the first paragraph, you should
tell who your client is and what your client wants, or what the prob-
lem is about. By doing so, you provide a framework for the problem.
The reader then can more easily evaluate the rest of the facts within
that framework. For example, compare these two paragraphs, each
of which was written as the first paragraph of a Statement of Facts
for the same problem.

. I John Davis is a hrgh school graduate who has been unable_
_ to keep a job. He first worked as a machinist’s apprentice, .
but after two years he was asked to leave. Since then he has
: Worked at various trades, including carpentry and plumb-
 ing, in retail stores, and at McDonald’s None of these ;obs ‘
~ klasted more than ayear. - )
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2. Our client, William Mathews, has been sued by John Davis '
_for fraud. The charge stems from statements that Mathews
~ made to Davis in the course of a stock investment proposal.

Example 2 is better because it tells the reader the context of the
problem. The reader of the first paragraph does not know what the
problem is about. Is it an employment contract case? An unemploy-
ment compensation application problem? The reader of the second
example knows that she should read the rest of the facts with an eye
toward a fraud suit.

Use the rest of this section to develop the facts. Explain who the
parties are and give any other descriptions that are necessary. Al-
ways group like facts together. For example, if your memo topic isa
false imprisonment topic about a person confined in a room, you
may want to present in one paragraph or series of paragraphs all the
facts that describe the physical appearance of the room.

For many of the assignments you receive, the best and easiest way
to develop the events is chronologically, that is, in the order in which
the events occurred. For some problems, however, a topical organi-
zation in which you structure the facts in terms of the elements you
need to establish or by the parties involved, if there are many par-
ties, may work better.

You also may want to include what relief your client wants, or what
you have been asked to analyze in the memo. This information of-
ten provides a natural ending to the section.

Exercise 7-A

Which Statement of Facts about a prisoner’s domicile for a memo about
a diversity jurisdiction issue is best? Why?

1. Mr. Fred Wheeler is a prisoner in the federal prison in Danbury, Con-
necticut. Wheeler was convicted of bank robbery in Arkansas, which
was his domicile at the time of the robbery. He has asked us to sue his
attorney in that case for malpractice. The attorney, Donald Lindhorst,
is a domiciliary of Arkansas. We would like to sue in the United States
District Court if we can establish diversity jurisdiction.

Wheeler is in the second year of a five-to-seven year prison term. His
wife and son moved to Danbury four months ago, and his wife is now
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working here. His son is enrolled in the Danbury public school. Mrs.
Wheeler has registered to vote in Danbury and has opened an account at
abank there. The Wheelers have no financial interests in Arkansas. His
wife’s sister, who is her only family member still alive, lives in nearby
Bethel, Connecticut. Wheeler’s brother-in-law has offered Wheeler a job
there after Wheeler’s release from prison. Wheeler has said he will not
return to Arkansas, and that he wants to “start fresh in Connecticut.”

This memo analyzes whether Wheeler is a citizen of Connecticut for
purposes of federal diversity jurisdiction.

2. Donald Lindhorst is a lawyer in Little Rock who unsuccessfully de-
fended Fred Wheeler against a bank robbery charge in Arkansas.
Wheeler is now in federal prison here in Danbury and wants to sue
Lindhorst for malpractice. Wheeler has called Lindhorst a “rotten law-
yer” and “a crook,” who was only interested in getting his legal fee from
him.

Wheeler is serving his second year of a five-to-seven year prison term.
He hates the prison because of the food and lack of recreational facili-
ties. His wife has moved to Danbury with their son and visits him often.
Wheeler wants to remain in Connecticut when he gets out of prison
and take a job offered him by his brother-in-law in nearby Bethel. His
wife is working in Danbury and his child is in school here.

Lindhorst had been recommended to Wheeler by a mutual friend in
Arkansas, and now Wheeler is sorry he hired him. He says that Lindhorst
spoke to him only once, and did not interview any witnesses before the
trial. He has asked us to handle his malpractice case. We would like to
sue in the United States District Court in Hartford if we can establish
diversity jurisdiction.

3. On March 4, 1986, Fred Wheeler was convicted of bank robbery in
the federal district court in Arkansas. At his sentencing hearing in May
1986, he was sentenced to a five-to-seven year term in federal prison in
Danbury, Connecticut. Wheeler was represented by a Mr. Donald
Lindhorst, an Arkansas attorney, in the bank robbery case.

Wheeler now wants to sue Lindhorst for malpractice, and wrote us
on March 10, 1988, asking us to represent him in this suit. We want to
sue in the federal district court in Hartford. When I interviewed him
last month, Wheeler told me that he does not intend to return to Ar-
kansas and wants “to start fresh in Connecticut.”
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Mrs. Wheeler moved to Danbury in January, 1987. That month she
enrolled their son in the public school and opened a bank account. In
February, she started work in Danbury; and has remained with that job.
Mrs. Wheeler visits her husband frequently. Her brother-in-law has of-
fered Wheeler a job in Connecticut when he gets out of prison.

B. Question Presented

The most important inquiry for the memo writer, as it is in other
legal inquiries, is “what is the legal issue in this problem?” The Ques-
tion Presented is a sentence that poses the precise legal issue in dis-
pute that the problem turns on. There are two ways to formulate the
questions for a memorandum. The first, and easier way, is to be very
specific to the problem and identify people by name and identify
events by reference to them. This type of question works if the reader
already knows the facts of the problem. For example, suppose you
have a contract problem and the fact statement includes the facts
that Mr. Smith is mentally incompetent and Mr. Jones is Smith’s
guardian. If the issue is written as “is the contract between Mr. Smith
and Mr. Jones valid?” the reader who has read the facts will probably
understand that the problem in the case is whether a contract be-
tween a mentally incompetent person and his guardian is valid. Many
law firms require only this type of specific identification in the Ques-
tion Presented of a memorandum. If you write a very specific ques-
tion, the important things are to be sure that the reader knows the
facts already and that you identify the issue correctly.

The other way of formulating issues is to write them so that they
can be understood by a reader who does not know the facts of the
problem. It is usually necessary to write the Question this way if the
Question Presented precedes the Statement of Facts. Then the Ques-
tion Presented should be written to include not only the legal prin-
ciple that controls the claim, but the key facts that raise the issue. A
Question written this way does not describe people or events spe-
cifically by name, however, because the reader does not know who
or what they are. Instead, the issue must be written more generally
by describing the relevant characteristics or relationships of people
and events. This type of question is written to apply to anyone in
the position of the person described in the question. For example,
the contract question would be written, “Is a contract between a
mentally incompetent adult and his guardian valid?” This question
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does not name the parties to the contract but describes their rela-
tionship and the relevant characteristics that raise the contract is-
sue. It is a good idea to identify people by relationships appropriate
to the cause of action. For an adverse possession problem, for ex-
ample, you could identify the parties as a “possessor of land” and a
“title holder.”

You can write the Question Presented either in the form of a ques-
tion as in sentence one below, or as a statement beginning with the
word “whether,” as in sentence two. Issues written as questions usu-
ally begin with a word such as “does” or “is.”

1. Does a prisoner’s domiCile change to that of the state in
~ which he is incarcerated for purposes of satisfying federal
 diversity jurisdiction? . ‘ '

2. Whether a prisoner’s domicile changes to that of the state
~in which he is incarcerated for purposes of satisfying fed-
 eral diversity jurisdiction. . -

You may find it helpful at first when you begin research for the
problem to isolate the issue in specific terms (Is the Smith-Jones
contract valid?), but then after you begin writing the memorandum,
you should rewrite that specific question into more general terms.

Typically, the question should identify the cause of action, either
a common law cause of action or the statutory or constitutional pro-
vision that the plaintiff is suing under or the state is prosecuting, the
keyrelevant facts, and the people involved described in general terms.

An exception to this pattern exists, however, if the problem in-
volves a question of law only rather than a question of law applied to
facts. For example, the issue may be whether a jurisdiction will adopt
a new cause of action, or an element of an established cause of ac-
tion. Then, the question may not require specific facts of the prob-
lem. In the following set of questions for a memo, the first issue is a
question of law. The second issue asks how the law (assuming the
new rule is adopted) applies to the facts. The second question thus
includes specific facts of the problem, and is logically linked to the
first question.

a1 Iﬁlﬂiﬁois, must aplaintiff in a false imprisonment claim be
~_aware of the confinement? .




