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(b) Report of Examiner.

(1) If requested by the party against whom an order is made under Rule 35(a)
or the person examined, the party causing the examination to be made shall deliver
to the requesting party a copy of the detailed written report of the examiner setting
out the examiner’s findings, including results of all tests made, diagnoses and con-
clusions, together with like reports of all earlier examinations of the same condition.
After delivery the party causing the examination shall be entitled upon request to
receive from the party against whom the order is made a like report of any examina-
tion, previously or thereafter made, of the same condition, unless, in the case of a
report of examination of a person nota party, the party shows that the party is unable
to obtain it. The court on motion may make an order against a party requiring deliv-
ery of a report on such terms as are just, and if an examiner fails or refuses to make
a report the court may exclude the examiner’s testimony if offered at trial.

(2) By requesting and obtaining a report of the examination so ordered or by
taking the deposition of the examiner, the party examined waives any privilege
the party may have in that action or any other involving the same controversy,
regarding the testimony of every other person who has examined or may there-
after examine the party in respect of the same mental or physical condition.

(3) This subdivision applies to examinations made by agreement of the par-
ties, unless the agreement expressly provides otherwise. This subdivision does not
preclude discovery of a report of an examiner or the taking of a deposition of the
examiner in accordance with the provisions of any other rule.

As amended Mar. 30, 1970, eff. July 1, 1970; Mar. 2, 1987, eff. Aug. 1, 1987;
Nov. 18, 1988, Pub. L. 100-690, Title VIIL, §7047(b), 102 Stat. 4401; Apr. 30,
1991, eff. Dec. 1, 1991.

ADVISORY COMMITTEE NOTES, 1970 AMENDMENTS

Subdivision (a). Rule 35(a) has hitherto provided only for an order requiring a
party to submit to an examination. It is desirable to extend the rule to provide for an
order against the party for examination of a person in his custody or under his legal
control, As appears from the provisions of amended Rule 37(b) (2) and the comment
under that rule, an order to “produce” the third person imposes only an obligation
to use good faith efforts to produce the person.

The amendment will settle beyond doubt that a parent or guardian suing to
recover for injuries to a minor may be ordered to produce the minor for examina-
tion. Further, the amendment expressly includes blood examination within the
kinds of examinations that can be ordered under the rule.

Rule 36. Requests for Admission

(a) Request for Admission. A party may serve upon any other party a writ-
ten request for the admission, for purposes of the pending action only, of the truth
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of any matters within the scope of Rule 26(b)(1) set forth in the request that relate
to statements or opinions of fact or of the application of law to fact, including the
genuineness of any documents described in the request. Copies of documents
shall be served with the request unless they have been or are otherwise furnished
or made available for inspection and copying. Without leave of court or written
stipulation, requests for admission may not be served before the time specified in
Rule 26(d).

Each matter of which an admission is requested shall be separately set forth.
'}:he smatter is admitted unless, within 30 days after service of the request,:
within such shorter or longer time as the court may allow, or as the partles may
agree to in writing, subject to Rule 29, the party to whom the request is directed
serves upon the party requesting the admission a written answer or objection
addressed to the matter, signed by the party or by the party’s attorney. If objection
is made, the reasons therefor shall be stated. The answer shall specifically deny
the matter or set forth in detail the reasons why the answering party cannot truth-
fully admit or deny the matter. A denial shall fairly meet the substance of the
requested admission, and when good faith requires that a party qualify an answer
or deny only a part of the matter of which an admission is requested, the party
shall specify so much of it as is true and qualify or deny the remainder. An answer-
ing party may not give lack of information or knowledge as a reason for failure to
admit or deny unless the party states that the party has made reasonable inquiry
and that the information known or readily obtainable by the party is insufficient
to enable the party to admit or deny. A party who considers that a matter of which
an admission has been requested presents a genuine issue for trial may not, on
that ground alone, object to the request; the party may, subject to the provisions
of Rule 37(c), deny the matter or set forth reasons why the party cannot admit or
deny it.

The party who has requested the admissions may move to determine the
sufficiency of the answers or objections. Unless the court determines that an
objection is justified, it shall order that an answer be served. If the court deter-
mines that an answer does not comply with the requirements of this rule, it may
order either that the matter is admitted or that an amended answer be served. The
court may, in lieu of these orders, determine that final disposition of the request
be made at a pre-trial conference or at a designated time prior to trial. The pro-
visions of Rule 37(a)(4) apply to the award of expenses incurred in relation to the
motion.

(b) Effect of Admission. Any matter admitted under this rule is conclusively
established unless the court on motion permits withdrawal or amendment of the
admission. Subject to the provisions of Rule 16 governing amendment of a pre-
trial order, the court may permit withdrawal or amendment when the presenta-
tion of the merits of the action will be subserved thereby and the party who
obtained the admission fails to satisfy the court that withdrawal or amendment
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will prejudice that party in maintaining the action or defense on the merits. Any
admission made by a party under this rule is for the purpose of the pending action
only and is not an admission for any other purpose nor may it be used against the
party in any other proceeding.

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Mar. 30, 1970, eff. July I,
1970; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 22, 1993, eff. Dec. 1, 1993.

ADVISORY COMMITTEE NOTES, 1970 AMENDMENTS

Rule 36 serves two vital purposes, both of which are designed to reduce trial time.
Admissions are sought, first to facilitate proof with respect to issues that cannot be
eliminated from the case, and secondly, to narrow the issues by eliminating those
that can be. The changes made in the rule are designed to serve these purposes more
effectively. Certain disagreements in the courts about the proper scope of the rule
are resolved. In addition, the procedural operation of the rule is brought into line
with other discovery procedures, and the binding effect of an admission is clarified.
See generally Finman, The Request for Admissions in Federal Civil Procedure, 71
Yale L.J. 371 (1962).

Subdivision (a). As revised, the subdivision provides that a request may be
made to admit any matters within the scope of Rule 26(b) that relate to statements
or opinions of fact or of the application of law to fact. It thereby eliminates the
requirement that the matters be “of fact.” This change resolves conflicts in the court
decisions as to whether a request to admit matters of “opinion” and matters involv-
ing “mixed law and fact” is proper under the rule. . . .

Notonly isitdifficultas a practical matter to separate “fact” from “opinion,” see
4 Moore’s Federal Practice 9236.04 (2d ed. 1966); cf. 2A Barron & Holtzoff, Federal
Practice and Procedure 317 (Wright ed. 1961), but an admission on a matter of
opinion may facilitate proof or narrow the issues or both. An admission of a matter
involving the application of law to fact may, in a given case, even more clearly narrow
the issues. For example, an admission that an employee acted in the scope of his
employment may remove a major issue from the trial. In McSparran v. Hanigan,
plaintiff admitted that “the premises on which said accident occurred, were occupied
or under the control” of one of the defendants, 225 F. Supp. at 636. This admission,
involving law as well as fact, removed one of the issues from the lawsuit and thereby
reduced the proof required at trial. The amended provision does not authorize
requests for admissions of law unrelated to the facts of the case.

Requests for admission involving the application of law to fact may create
disputes between the parties which are best resolved in the presence of the judge
after much or all of the other discovery has been completed. Power is therefore
expressly conferred upon the court to defer decision until a pretrial conference is
held or until a designated time prior to trial. On the other hand, the court should not
automatically defer decision; in many instances, the importance of the admission
lies in enabling the requesting party to avoid the burdensome accumulation of proof
prior to the pretrial conference.
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Courts have also divided on whether an answering party may propetly object to
request for admission as to matters which that party regards as “in dispute.” Compare,
e.g., Syracuse Broadcasting Corp. v. Newhouse, 271 F.2d 910, 917 (2d Cir. 1959);
Driver v. Gindy Mfg. Corp., 24 F.R.D. 473 (E.D. Pa. 1959); with, e.g., McGonigle v.
Baxter, 27 F.R.D. 504 (E.D. Pa. 1961); United States v. Ehbauer, 13 F.R.D. 462
(W.D. Mo. 1952). The proper response in such cases is an answer. The very purpose
of the request is to ascertain whether the answering party is prepared to admit or
regards the matter as presenting a genuine issue for trial. In his answer, the party may
deny, or he may give as his reason for inability to admit or deny the existence of a
genuine issue. The party runs no risk of sanctions if the matter is genuinely in issue,
since Rule 37(c) provides a sanction of costs only when there are no good reasons for
a failure to admit.

On the other hand, requests to admit may be so voluminous and so framed that
the answering party finds the task of identifying what is in dispute and what is not
unduly burdensome. If so, the responding party may obtain a protective order under
Rule 26(c). Some of the decisions sustaining objections on “disputability” grounds
could have been justified by the burdensome character of the requests. See, e.g.,
Syracuse Broadcasting Corp. v. Newhouse, supra.

Another sharp split of authority exists on the question whether a party may
base his answer on lack of information or knowledge without seeking out additional
information. . . .

The rule as revised adopts the majority view, as in keeping with a basic principle
of the discovery rules that a reasonable burden may be imposed on the parties
when its discharge will facilitate preparation for trial and ease the trial process. It
has been argued against this view that one side should not have the burden of
“proving” the other side’s case. The revised rule requires only that the answering
party make reasonable inquiry and secure such knowledge and information as are
readily obtainable by him. In most instances, the investigation will be necessary
either to his own case or to preparation for rebuttal. Even when it is not, the
information may be close enough at hand to be “readily obtainable.” Rule 36
requires only that the party state that he has taken these steps. The sanction for
failure of a party to inform himself before he answers lies in the award of costs
after trial, as provided in Rule 37(c). . . .

Rule 37. Failure to Make or Cooperate in Discovery: Sanctions

(a) Motion for Order Compelling Disclosure or Discovery. A party, upon
reasonable notice to other parties and all persons affected thereby, may apply for
an order compelling disclosure or discovery as follows:

(1) Appropriate Court. An application for an order to a party shall be made
to the court in which the action is pending. An application for an order to a per-
son who is not a party shall be made to the court in the district where the discov-
ery is being, or is to be, taken.
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(2) Motion.

(A) If a party fails to make a disclosure required by Rule 26(a), any other
party may move to compel disclosure and for appropriate sanctions. The
motion must include a certification that the movant has in good faith conferred
or attempted to confer with the party not making the disclosure in an effort to
secure the disclosure without court action.

(B) If a deponent fails to answer a question propounded or submitted
under Rules 30 or 31, or a corporation or other entity fails to make a designa-
tion under Rule 30(b)(6) or 31(a), or a party fails to answer an interrogatory
submitted under Rule 33, or if a party, in response to a request for inspection
submitted under Rule 34, fails to respond that inspection will be permitted as
requested or fails to permit inspection as requested, the discovering party may
move for an order compelling an answer, or a designation, or an order com-
pelling inspection in accordance with the request. The motion must include a
certification that the movant has in good faith conferred or attempted to con-
fer with the person or party failing to make the discovery in an effort to secure
the information or material without court action. When taking a deposition on
oral examination, the proponent of the question may complete or adjourn the
examination before applying for an order.

(3) Evasive or Incomplete Disclosure, Answer, or Response. For purposes of
this subdivision an evasive or incomplete disclosure, answer, or response is to be
treated as a failure to disclose, answer, or respond.

(4) Expenses and Sanctions.

(A) If the motion is granted or if the disclosure or requested discovery is
provided after the motion was filed, the court shall, after affording an opportu-
nity to be heard, require the party or deponent whose conduct necessitated the
motion or the party or attorney advising such conduct or both of them to pay
to the moving party the reasonable expenses incurred in making the motion,
including attorney’s fees, unless the court finds that the motion was filed with-
out the movant’s first making a good faith effort to obtain the disclosure or dis-
covery without court action, or that the opposing party’s nondisclosure,
response, or objection was substantially justified, or that other circumstances
make an award of expenses unjust.

(B) If the motion is denied, the court may enter any protective order
authorized under Rule 26(c) and shall, after affording an opportunity to be
heard, require the moving party or the attorney filing the motion or both of
them to pay to the party or deponent who opposed the motion the reasonable
expenses incurred in opposing the motion, including attorney’s fees, unless the
court finds that the making of the motion was substantially justified or that
other circumstances make an award of expenses unjust.

(C) If the motion is granted in part and denied in part, the court may enter
any protective order authorized under Rule 26(c) and may, after affording an
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opportunity to be heard, apportion the reasonable expenses incurred in rela-
tion to the motion among the parties and persons in a just manner.

(b) Failure to Comply with Order

(I) Sanctions by Court in District Where Deposition Is Taken. If a depo-
nent fails to be sworn or to answer a question after being directed to do so by the
court in the district in which the deposition is being taken, the failure may be
considered a contempt of that court.

(2) Sanctions by Court in Which Action Is Pending. If a party or an officer,
director, or managing agent of a party or a person designated under Rule 30(b)(6)
or 31(a) to testify on behalf of a party fails to obey an order to provide or permit
discovery, including an order made under subdivision (a) of this rule or Rule 35,
or if a party fails to obey an order entered under Rule 26(f), the court in which
the action is pending may make such orders in regard to the failure as are just,
and among others the following:

/ 7, (A) An order that the matters regarding which the order was made or any
other demgnated facts shall be taken to be established for the purposes of the
action in accordance with the claim of the party obtaining the order;

; A‘? (B) An order refusing to allow the disobedient party to support or oppose
g party PP PP

‘/ designated claims or defenses, or prohibiting that party from introducing
7 designated matters in evidence;

(C) An order striking out pleadings or parts thereof, or staying further
proceedings until the order is obeyed, or dismissing the action or proceeding or
any part thereof, or rendering a judgment by default against the disobedient
party; ,

(D) In lieu of any of the foregoing orders or in addition thereto, an order
treating as a contempt of court the failure to obey any orders except an order
to submit to a physical or mental examination;

(E) Where a party has failed to comply with an order under Rule 35(a)
requiring that party to produce another for examination, such orders as are
listed in paragraphs (A), (B), and (C) of this subdivision, unless the party
failing to comply shows that that party is unable to produce such person for
examination.

In lieu of any of the foregoing orders or in addition thereto, the court shall
require the party failing to obey the order or the attorney advising that party or
both to pay the reasonable expenses, including attorney’s fees, caused by the fail-
ure, unless the court finds that the failure was substantially justified or that other
circumstances make an award of expenses unjust.

(c) Failure to Disclose; False or Misleading Disclosure; Refusal to Admit.

(1) A party that without substantial justification fails to disclose information
required by Rule 26(a) or 26(e)(1), or to amend a prior response to discovery
as required by 26(e)(2) is not, unless such failure is harmless, permitted to use as
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evidence at a trial, at a hearing, or on a motion any witness or information not so dis-
closed. In addition to or in lieu of this sanction, the court, on motion and after afford-
ing an opportunity to be heard, may impose other appropriate sanctions. In addition
torequiring payment of reasonable expenses, includingattorney’s fees, caused by the
failure, these sanctions may include any of the actions authorized under Rule
37(b)(2) and may include informing the jury of the failure to make the disclosure.

(2) If a party fails to admit the genuineness of any document or the truth of
any matter as requested under Rule 36, and if the party requesting the admissions
thereafter proves the genuineness of the document or the truth of the matter, the
requesting party may apply to the court for an order requiring the other party to
pay the reasonable expenses incurred in making that proof, including reasonable
attorney’s fees. The court shall make the order unless it finds that (A) the request
was held objectionable pursuant to Rule 36(a), or (B) the admission sought was
of no substantial importance, or (C) the party failing to admit had reasonable
ground to believe that the party might prevail on the matter, or (D) there was
other good reason for the failure to admit.

(d) Failure of Party to Attend at Own Deposition or Serve Answers to
Interrogatories or Respond to Request for Inspection. If a party or an officer,
director, or managing agent of a party or a person designated under Rule 30(b)(6)
or 31(a) to testify on behalf of a party fails (1) to appear before the officer who is
to take the deposition, after being served with a proper notice, or (2) to serve
answers or objections to interrogatories submitted under Rule 33, after proper
service of the interrogatories, or (3) to serve a written response to a request for
inspection submitted under Rule 34, after proper service of the request, the court
in which the action is pending on motion may make such orders in regard to the
failure as are just, and among others it may take any action authorized under sub-
paragraphs (A), (B), and (C) of subdivision (b)(2) of this rule. Any motion speci-
fying a failure under clause (2) or (3) of this subdivision shall include a
certification that the movant has in good faith conferred or attempted to confer
with the party failing to answer or respond in an effort to obtain such answer or
response without court action. In lieu of any order or in addition thereto, the
court shall require the party failing to act or the attorney advising that party or
both to pay the reasonable expenses, including attorney’s fees, caused by the fail-
ure unless the court finds that the failure was substantially justified or that other
circumstances make an award of expenses unjust.

The failure to act described in this subdivision may not be excused on the
ground that the discovery sought is objectionable unless the party failing to act
has a pending motion for a protective order as provided by Rule 26(c).

(e) Subpoena of Person in Foreign Country. [Abrogated]

(f) Expenses Against United States. Repealed. Pub. L. 69-481, Title II,
§205(a), eff. Oct. 1, 1981, 94 Stat. 2330.
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(g) Failure to Participate in the Framing of a Discovery Plan. If a party or
a party’s attorney fails to participate in good faith in the development and sub-
mission of a proposed discovery plan as required by Rule 26(f), the court may,
after opportunity for hearing, require such party or attorney to pay to any other
party the reasonable expenses, including attorney’s fees, caused by the failure.

As amended Dec. 29, 1948, eff. Oct. 20, 1949; Mar. 30, 1970, eff. July
1, 1970; Apr. 29, 1980, eff. Aug. 1, 1980; Pub. L. 96481, Title II, §205(a), Oct 21,
1980, 94 Stat. 2330; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 22, 1993, eff. Dec. 1,
1993.

ADVISORY COMMITTEE NOTES, 1993 AMENDMENTS

Subdivision (a). . . .

Under revised paragraph (3), evasive or incomplete disclosures and responses to
interrogatories and production requests are treated as failures to disclose or respond.
Interrogatories and requests for production should not be read or interpreted in an
artificially restrictive or hypertechnical manner to avoid disclosure of information
fairly covered by the discovery request, and to do so is subject to appropriate sanc-
tions under subdivision (a). . . .

Subdivision (c). The revision provides a self-executing sanction for failure to
make a disclosure required by Rule 26(a), without need for a motion under subdivi-
sion (a)(2)(A).

Paragraph (1) prevents a party from using as evidence any witnesses or infor-
mation that, without substantial justification, has not been disclosed as required by
Rules 26(a) and 26(e)(1). This automatic sanction provides a strong inducement for
disclosure of material that the disclosing party would expect to use as evidence,
whether at a trial, at a hearing, or on a motion, such as one under Rule 56. As dis-
closure of evidence offered solely for impeachment purposes is not required under
those rules, this preclusion sanction likewise does not apply to that evidence. . . .

VI. Trials
Rule 38. Jury Trial of Right

(a) Right Preserved. The right of trial by jury as declared by the Seventh
Amendment to the Constitution or as given by a statute of the United States shall
be preserved to the parties inviolate.

(b) Demand. Any party may demand a trial by jury of any issue triable
of right by a jury by (1) serving upon the other parties a demand therefor in
writing at any time after the commencement of the action and not later than 10
days after the service of the last pleading directed to such issue, and (2) filing
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and demand as required by Rule 5(d). Such demand may be indorsed upon a
pleading of the party.

(c) Same: Specification of Issues. In the demand a party may specify the
issues which the party wishes so tried; otherwise the party shall be deemed to have
demanded trial by jury for all the issues so triable. If the party has demanded trial
by jury for only some of the issues, any other party within 10 days after service of
the demand or such lesser time as the court may order, may serve a demand for
trial by jury of any other or all of the issues of fact in the action.

(d) Waiver. The failure of a party to serve and file a demand as required by
this rule constitutes a waiver by the party of trial by jury. A demand for trial by jury
made as herein provided may not be withdrawn without the consent of the parties.

(¢) Admiralty and Maritime Claims. These rules shall not be construed to
create a right to trial by jury of the issues in an admiralty or maritime claim within
the meaning of Rule 9(h).

As amended Feb. 28, 1966, eff. July 1, 1966; Mar. 2, 1987, eff. Aug. 1, 1987;
Apr. 22, 1993, eff. Dec. 1, 1993.

Rule 39. Trial by Jury or by the Court

(a) By Jury. When trial by jury has been demanded as provided in Rule 38,
the action shall be designated upon the docket as a jury action. The trial of all
issues so demanded shall be by jury, unless (1) the parties or their attorneys of
record, by written stipulation filed with the court or by an oral stipulation made
in open court and entered in the record, consent to trial by the court sitting with-
out a jury or (2) the court upon motion or of its own initiative finds that a right of
trial by jury of some or all of those issues does not exist under the Constitution or
statutes of the United States.

(b) By the Court. Issues not demanded for trial by jury as provided in Rule
38 shall be tried by the court; but, notwithstanding the failure of a party to
demand a jury in an action in which such a demand might have been made of
right, the court in its discretion upon motion may order a trial by a jury of any or
all issues.

(c) Advisory Jury and Trial by Consent. In all actions not triable of right by
a jury the court upon motion or of its own initiative may try any issue with an
advisory jury or, except in actions against the United States when a statute of the
United States provides for trial without a jury, the court, with the consent of both
parties, may order a trial with a jury whose verdict has the same effect as if trial by
jury had been a matter of right.
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Rule 40. Assignment of Cases for Trial

The district courts shall provide by rule for the placing of actions upon the
trial calendar (1) without request of the parties or (2) upon request of a party and
notice to the other parties or (3) in such other manner as the courts deem expe-
dient. Precedence shall be given to actions entitled thereto by any statute of the
United States.

Rule 41. Dismissal of Actions
(a) Voluntary Dismissal: Effect Thereof.

(1) By Plaintiff; by Stipulation. Subject to the provisions of Rule 23(e), of
Rule 66, and of any statute of the United States, an action may be dismissed by
the p]aintiff without order of court (i) by filing a notice of dismissal at any time
before service by the adverse party of an answer or of a motion for summary judg-
ment, whichever first occurs, or (ii) by filing a stipulation of dismissal signed by
all parties who have appe;ared, in the action. Unless otherwise stated in the notice
of dismissal or stipulation, the dismissal is without prejudice, except that a notice
of dismissal operates as an adjudication upon the merits when filed by a plaintiff
who has once dismissed in any court of the United States or of any state an action
based on or including the same claim.

(2) By Order of Court. Exceptas provided in paragraph (1) of this subdivision
of this rule, an action shall not be dismissed at the plaintiff's instance save upon
order of the court and upon such terms and conditions as the court deems proper.
If a counterclaim has been pleaded by a defendant prior to the service upon the
defendant of the plaintiff's motion to dismiss, the action shall not be dismissed
against the defendant’s objection unless the counterclaim can remain pending for
independent adjudication by the court. Unless othetwise specified in the order, a
dismissal under this paragraph is without prejudice,

(b) Involuntary Dismissal: Effect Thereof. For failure of the plaintiff to
prosecute or to comply with these rules or any order of court, a defendant may
move for dismissal of an action or of any claim against the defendant. Unless the

", court in its order for dismissal otherwise specifies, a dismissal under this subdivi-

sion and any dismissal not provided for in this rule, other than a dismissal for lack
of jurisdiction, for improper venue, or for failure to join a party under Rule 19,
operates as an adjudication upon the merits.

(c) Dismissal of Counterclaim, Cross-Claim, or Third-Party Claim. The
provisions of this rule apply to the dismissal of any counterclaim, cross-claim, or
third-party claim. A voluntary dismissal by the claimant alone pursuant to
paragraph (1) of subdivision (a) of this rule shall be made before a responsive
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pleading is served or, if there is none, before the introduction of evidence at the
trial or hearing.

(d) Costs of Previously Dismissed Action. If a plaintiff who has once dis-
missed an action in any court commences an action based upon or including the
same claim against the same defendant, the court may make such order for the
payment of costs of the action previously dismissed as it may deem proper and
may stay the proceedings in the action until the plaintiff has complied with the
order. As amended Dec. 27, 1946, eff. Mar. 19, 1948; Jan. 21, 1963, eff. July 1,
1963; Feb. 28, 1966, eff. July 1, 1966; Dec. 4, 1967, eff. July 1, 1968; Mar 2, 1987,
eff. Aug. 1, 1987; Apr. 30, 1991, eff. Dec. 1, 1991.

Rule 42. Consolidation; Separate Trials

(a) Consolidation. When actions involving a common question of law or
fact are pending before the court, it may order a joint hearing or trial of any or all
the matters in issue in the actions; it may order all the actions consolidated; and
it may make such orders concerning proceedings therein as may tend to avoid
unnecessary costs or delay.

(b) Separate Trials. The court, in furtherance of convenience or to avoid
prejudice, or when separate trials will be conducive to expedition and economy,
may order a separate trial of any claim, cross-claim, counterclaim, or third-party
claim, or of any separate issue or of any number of claims, cross-claims, counter-
claims, third-party claims, or issues, always preserving inviolate the right of trial
by jury as declared by the Seventh Amendment to the Constitution or as given by
a statute of the United States.

As amended Feb. 28, 1966, eff. July 1, 1966.

Rule 43. Taking of Testimony

(a) Form. In every trial, the testimony of witnesses shall be taken in open
court unless a federal law, these rules, the FFederal Rules of Evidence, or other
rules adopted by the Supreme Court provide otherwise. The court may, for good
cause shown in compelling circumstances and upon appropriate safeguards, per-
mit presentation of testimony in open court by contemporaneous transmission
from a different location.

(b) Scope of Examination and Cross-Examination. [Abrogated)

(c) Record of Excluded Evidence. [Abrogated]
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(d) Affirmation in Lieu of Oath. Whenever under these rules an oath is
required to be taken, a solemn affirmation may be accepted in lieu thereof.

(e) Evidence on Motions. When a motion is based on facts not appearing
of record the court may hear the matter on affidavits presented by the respective
parties, but the court may direct that the matter be heard wholly or partly on oral
testimony or depositions.

(f) Interpreters. The court may appoint an interpreter of its own selection
and may fix the interpreter’s reasonable compensation. The compensation shall
be paid out of funds provided by law or by one or more of the parties as the court
may direct, and may be taxed ultimately as costs, in the discretion of the court.

As amended Feb. 28, 1966, eff. July 1, 1966; Nov. 20, 1972, eff. July 1, 1975;
Dec. 18,1972, eft. July 1, 1975; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 23, 1996, eff.
Dec. 1, 1996.

Rule 44. Proof of Official Record

(a) Authentication.

(1) Domestic. Anofficial recordkeptwithinthe United States, oranystate, dis-
trict, or commonwealth, or within a territory subject to the administrative or judicial
jurisdiction of the United States or an entry therein, when admissible for any pur-
pose, may be evidenced by an official publication thereof or by a copy attested by the
officer having the legal custody of the record, or by the officer’s deputy, and accom-
panied by a certificate that such officer has the custody. The certificate may be made
by a judge of a court of record of the district or political subdivision in which the
record is kept, authenticated by the seal of the court, or may be made by any public
officer having a seal of office and having official duties in the district or political sub-
division in which the record is kept, authenticated by the seal of the officer’s office.

(2) Foreign. A foreign official record, or an entry therein, when admissible
for any purpose, may be evidenced by an official publication thereof; or a copy
thereof, attested by a person authorized to make the attestation, and accompanied
by a final certification as to the genuineness of the signature and official position
(i) of the attesting person, or (ii) of any foreign official whose certificate of gen-
uineness of signature and official position relates to the attestation or is in a chain
of certificates of genuineness of signature and offical position relating to the attes-
tation. A final certification may be made by a secretary of embassy or legation,
consul general, consul, vice consul, or consular agent of the United States, or a
diplomatic or consular official of the foreign country assigned or accredited to the
United States. If reasonable opportunity has been given to all parties to investigate
the authenticity and accuracy of the documents, the court may, for good cause
shown, (i) admit an attested copy without final certification or (ii) permit the
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foreign official record to be evidenced by an attested summary with or without a
final certification. The final certification is unnecessary if the record and the
attestation are certified as provided in a treaty or convention to which the United
States and the foreign country in which the official record is located are parties.

(b) Lack of Record. A written statement that after diligent search no record
or entry of a specified tenor is found to exist in the records designated by the state-
ment, authenticated as provided in subdivision (a)(1) of this rule in the case of a
domestic record, or complying with the requirements of subdivision (a)(2) of this
rule for a summary in the case of a foreign record, is admissible as evidence that
the records contain no such record or entry.

(c) Other Proof. This rule does not prevent the proof of official records or of
entry or lack of entry therein by any other method authorized by law.

As amended Feb. 28, 1966, eff. July 1, 1966; Mar. 2, 1987, eft. Aug. 1, 1987;
Apr. 30, 1991, eff. Dec. 1, 1991.

Rule 44.1. Determination of Foreign Law

A party who intends to raise an issue concerning the law of a foreign country
shall give notice by pleadings or other reasonable written notice. The court, in deter-
mining foreign law, may consider any relevant material or source, including testi-
mony, whether or not submitted by a party or admissible under the Federal Rules of
Evidence. The court’s determination shall be treated as a ruling on a question of law.

Added Feb. 28, 1966, eff. July 1, 1966; as amended Nov. 20, 1972, and
expressly approved by P.L. 93-595, eff. July 1, 1975; Mar. 2, 1987, eff. Aug. 1, 1987.

Rule 45. Subpoena

(a) Form; Issuance.
(1) Every subpoena shall
(A) state the name of the court from which it is issued; and
(B) state the title of the action, the name of the court in which it is pend-
ing, and its civil action number; and
(C) command each person to whom it is directed to attend and give
testimony or to produce and permit inspection and copying of designated books,
documents or tangible things in the possession, custody or control of that person,
or to permit inspection of premises, at a time and place therein specified; and
(D) set forth the text of subdivisions (c) and (d) of this rule.
A command to produce evidence or to permit inspection may be joined
with a command to appear at trial or hearing or at deposition, or may be issued
separately.
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(2) A subpoena must issue as follows:

(A) for attendance at a trial or hearing, in the name of the court for the
district where the trial or hearing is to be held;

(B) for attendance at a deposition, in the name of the court for the district
where the deposition is to be taken, stating the method for recording the
testimony; and

(C) for the production and inspection, if separate from a subpoena com-
manding a person’s attendance, in the name of the court for the district where
the production or inspection is to be made.

(3) The clerk shall issue a subpoena, signed but otherwise in blank, to a party
requesting it, who shall complete it before service. An attorney as officer of the
court may also issue and sign a subpoena on behalf of

(A) a court in which the attorney is authorized to practice; or

(B) a court for a district in which a deposition or production is compelled
by the subpoena, if the deposition or production pertains to an action pending
in a court in which the attorney is authorized to practice.

(b) Service.

(1) A subpoena may be served by any person who is not a party and is not less
than 18 years of age. Service of a subpoena upon a person named therein shall be
made by delivering a copy thereof to such person and, if the person’s attendance is
commanded, by tendering to that person the fees for one day’s attendance and the
mileage allowed by law. When the subpoena is issued on behalf of the United States
or an officer or agency thereof, fees and mileage need not be tendered. Prior notice
of any commanded production of documents and things or inspection of premises
before trial shall be served on each party in the manner prescribed by Rule 5(b).

(2) Subject to the provisions of clause (ii) of subparagraph (c)(3)(A) of this
rule, a subpoena may be served at any place within the district of the court by
which it is issued, or at any place without the district that is within 100 miles of
the place of the deposition, hearing, trial, production, or inspection specified in
the subpoena or at any place within the state where a state statute or rule of court
permits service of a subpoena issued by a state court of general jurisdiction sitting
in the place of the deposition, hearing, trial, production, or inspection specified
in the subpoena. When a statute of the United States provides therefor, the court
upon proper application and cause shown may authorize the service of a sub-
poena at any other place. A subpoena directed to a witness in a foreign country
who is a national or resident of the United States shall issue under the circum-
stances and in the manner and be served as provided in Title 28, U.S.C. §1783.

(3) ?Proof of service when necessary shall be made by filing with the clerk of the
court by which the subpoena is issued a statement of the date and manner of service
and of the names of the persons served, certified by the person who made the service.

(c) Protection of Persons Subject to Subpoenas.
(1) A party or an attorney responsible for the issuance and service of a
subpoena shall take reasonable steps to avoid imposing undue burden or expense
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on a person subject to that subpoena. The court on behalf of which the subpoena
was issued shall enforce this duty and impose upon the party or attorney in breach
of this duty an appropriate sanction, which may include, but is not limited to, lost
earnings and a reasonable attorney’s fee.

(2)(A) A person commanded to produce and permit inspection and copying
of designated books, papers, documents or tangible things, or inspection of
premises need not appear in person at the place of production or inspection
unless commanded to appear for deposition, hearing or trial.

(B) Subject to paragraph (d)(2) of this rule, a person commanded to
produce and permit inspection and copying may, within 14 days after service
of the subpoena or before the time specified for compliance if such time is less
than 14 days after service, serve upon the party or attorney designated in the
subpoena written objection to inspection or copying of any or all of the desig-
nated materials or of the premises. If objection is made, the parly serving the
subpoena shall not be entitled to inspect and copy the materials or inspect the
premises except pursuant to an order of the court by which the subpoena was
issued. If objection has been made, the party serving the subpoena may, upon
notice to the person commanded to produce, move at any time for an order to
compel the production. Such an order to compel production shall protect
any person who is not a party or an officer of a party from significant expense
resulting from the inspection and copying commanded.

(3)(A) On timely motion, the court by which a subpoena was issued shall
quash or modify the subpoena if it

(i) fails to allow reasonable time for compliance;

(ii) requires a person who is not a party or an officer of a party to travel
to a place more than 100 miles from the place where that person resides, is
employed or regularly transacts business in person, except that, subject to
the provisions of clause (c)(3)(B)(iii) of this rule, such a person may in order
to attend trial be commanded to travel from any such place within the state
in which the trial is held, or

(iii) requires disclosure of privileged or other protected matter and no
exception or waiver applies, or

(iv) subjects a person to undue burden.

(B) If a subpoena

(i) requires disclosure of a trade secret or other confidential research,
development, or commercial information, or

(ii) requires disclosure of an unretained expert’s opinion or information
not describing specific events or occurrences in dispute and resulting from
the expert’s study made not at the request of any party, or

(iii) requires a person who is not a party or an officer of a party to incur
substantial expense to travel more than 100 miles to attend trial,

The court may, to protect a person subject to or affected by the subpoena, quash
or modify the subpoena or, if the party in whose behalf the subpoena is issued
shows a substantial need for the testimony or material that cannot be otherwise
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met without undue hardship and assures that the person to whom the subpoena
is addressed will be reasonably compensated, the court may order appearance or
production only upon specified conditions.

(d) Duties in Responding to Subpoena.

(1) A person responding to a subpoena to produce documents shall produce
them as they are kept in the usual course of business or shall organize and label
them to correspond with the categories in the demand.

(2) When information subject to a subpoena is withheld on a claim that it is
privileged or subject to protection as trial preparation materials, the claim shall
be made expressly and shall be supported by a description of the nature of the
documents, communications, or things not produced that is sufficient to enable
the demanding party to contest the claim.

(e) Contempt. Failure by any person without adequate excuse to obey a sub-
poena served upon that person may be deemed a contempt of the court from
which the subpoena issued. An adequate cause for failure to obey exists when a
subpoena purports to require a non-party to attend or produce at a place not
within the limits provided by clause (ii) of subparagraph (c)(3)(A).

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Dec. 29, 1948, eff. Oct. 20,
1949; Mar. 30, 1970, eff. July 1, 1970; Apr. 29, 1980, eff. Aug. 1, 1980; Apr. 29, 1985,
eff. Aug. 1, 1985; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 30, 1991, eff. Dec. 1, 1991;
Apr. 25, 2005, eff. Dec. 1, 2005.

ADVISORY COMMITTEE NOTES, 1991 AMENDMENTS

Purposes of Revision. The purposes of this revision are (1) to clarify and enlarge the
protections afforded persons who are required to assist the court by giving informa-
tion or evidence; (2) to facilitate access outside the deposition procedure provided
by Rule 30 to documents and other information in the possession of persons who are
not parties; (3) to facilitate service of subpoenas for depositions or productions of evi-
dence at places distant from the district in which an action is proceeding; (4) to
enable the court to compel a witness found within the state in which the court sits
to attend trial; (5) to clarify the organizations of the text of the rule. . . .

Paragraph (a)(3) authorizes attorneys in distant districts to serve as officers
authorized to issue commands in the name of the court. Any attorney permitted to
represent a client in a federal court, even one admitted pro haec vice, has the same
authority as a clerk to issue a subpoena from any federal court for the district in
which the subpoena is served and enforced. In authorizing attorneys to issue sub-
poenas from distant courts, the amended rule effectively authorizes service of a sub-
poena anywhere in the United States by an attorney representing any party. This
change is intended to ease the administrative burdens of inter-district law practice.
The former rule resulted in delay and expense caused by the need to secure forms
from clerks’ offices some distance from the place at which the action proceeds. This
change does not enlarge the burden on the witness. . . .
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[The revised rule [also] authorizes the issuance of a subpoena to compel the
inspection of premises in the possession of a non-party. Rule 34 has authorized such
inspections of premises in the possession of a party as discovery compelled under
Rule 37, but prior practice required an independent proceeding to secure such relief
ancillary to the federal proceeding when the premises were not in the possession of
a party. Practice in some states has long authorized such use of a subpoena for this
purpose without apparent adverse consequence. . . .

Subparagraph (c)(3)(A) identifies those circumstances in which a subpoena
must be quashed or modified. It restates the former provisions with respect to the lim-
its of mandatory travel that are set forth in the former paragraphs (d)(2) and (e)(1),
with one important change. Under the revised rule, a federal court can compel a wit-
ness to come from any place in the state to attend trial, whether or not the local state
law so provides. This extension is subject to the qualification provided in the next
paragraph, which authorizes the court to condition enforcement of a subpoena com-
pelling a non-party witness to bear substantial expense to attend trial. The traveling
non-party witness may be entitled to reasonable compensation for the time and effort
entailed. . . .

Subdivision (c). . . .

Anon-party required to produce documents or materials is protected against sig-
nificant expense resulting from involuntary assistance to the court. This provision
applies, for example, to a non-party required to provide a list of class members. The
court is not required to fix the costs in advance of production, although this will often
be the most satisfactory accommodation to protect the party seeking discovery from
excessive costs. In some instances, it may be preferable to leave uncertain costs to be
determined after the materials have been produced, provided that the risk of uncer-
tainty is fully disclosed to the discovering party. See, e.g., United States v. Columbia
Broadcasting Systems, Inc., 666 F.2d 364 (9th Cir.1983). . . .

Clause (c)(3)(B)(ii) provides appropriate protection for the intellectual property
of the non-party witness; it does not apply to the expert retained by the party,
whose information is subject to the provisions of Rule 26(b)(4). A growing problem
has been the use of subpoenas to compel the giving of evidence and information
by unretained experts. Experts are not exempt from the duty to give evidence, even
if they cannot be compelled to prepare themselves to give effective testimony,
¢.g., Carter-Wallace, Inc. v. Otte, 474 F.2d 529 (2d Cir. 1972), but compulsion to
give evidence may threaten the intellectual property of experts denied the opportu-
nity to bargain for the value of their [expertise] . . . Arguably the compulsion to tes-
tify can be regarded as a “taking” of intellectual property. The rule establishes the
right of such persons to withhold their expertise, at least unless the party seeking it
makes the kind of showing required for a conditional denial of a motion to quash as
provided in the final sentence of subparagraph (c)(3)(B); that requirement 1is the
same as that necessary to secure work product under rule 26(b)(3) and gives assur-
ance of reasonable compensation. The Rule thus approves the accommodation of
competing interests exemplified in United States v. Columbia Broadcasting Systems,
Inc., 666 F.2d 364 (9th Cir. 1982). See also Wright v. Jeep Corporation, 547 F. Supp.
871 (E.D. Mich. 1982). . . .
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Subdivision (e). . . .

“Adequate cause” for a failure to obey a subpoena remains undefined. In at least
some circumstances, a non-party might be guilty of contempt for refusing to obey a
subpoena even though the subpoena manifestly overreaches the appropriate limits of
the subpoena power. E.g., Walker v. City of Birmingham, 388 U.S. 307 (1967). But,
because the command of the subpoena is not in fact one uttered by a judicial offi-
cer, contempt should be very sparingly applied when the non-party witness has been
overborne by a party or attorney. The language added to subdivision () is intended
to assure that result where a non-party has been commanded, on the signature of an
attorney, to travel greater distances than can be compelled pursuant to this rule.

Rule 46. Exceptions Unnecessary

Formal exceptions to rulings or orders of the court are unnecessary; but for
all purposes for which an exception has heretofore been necessary it is sufficient
that a party, at the time the ruling or order of the court is made or sought, makes
known to the court the action which the party desires the court to take or the
party’s objection to the action of the court and the grounds therefor; and, if a party
has no opportunity to object to a ruling or order at the time it is made, the
absence of an objection does not thereafter prejudice the party.

As amended Mar. 2, 1987, eff. Aug. 1, 1987.

Rule 47. Selection of Jurors

(a) Examination of Jurors. The courtmay permitthe parties or their attorneys
to conduct the examination of prospective jurors or may itself conduct the exam-
ination. In the latter event, the court shall permit the parties or their attorneys to
supplement the examination by such further inquiry as it deems proper or shall
itself submit to the prospective jurors such additional questions of the parties or
their attorneys as it deems proper.

(b) Peremptory Challenges. The courtshall allow the number of peremptory
challenges provided by 28 U.S.C. §1870.

(c) Excuse. The court may for good cause excuse a juror from service during
trial or deliberation.

As amended Feb. 28, 1966, eff. July 1, 1966; Apr. 30, 1991, eff. Dec. 1, 1991.

Rule 48. Number of Jurors — Participation in Verdict

The court shall seat a jury of not fewer than six and not more than twelve
members and all jurors shall participate in the verdict unless excused from service
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by the court pursuant to Rule 47(c). Unless the parties otherwise stipulate, (1) the
verdict shall be unanimous and (2) no verdict shall be taken from a jury reduced
in size to fewer than six members.

As amended Apr. 30, 1991, eff. Dec. I, 1991.

ADVISORY COMMITTEE NOTES, 1991 AMENDMENTS

It appears that the minimum size of a jury consistent with the Seventh Amendment
is six. Cf. Ballew v. Georgia, 435 U.S. 223 (1978) (holding that a conviction based
on a jury of less than six is a denial of due process of law). If the parties agree to trial
before a smaller jury, a verdict can be taken, but the parties should not other than in
exceptional circumstances be encouraged to waive the right to a jury of six, not only
because of the constitutional stature of the right, but also because smaller juries are
more erratic and less effective in serving to distribute responsibility for the exercise
of judicial power.

Because the institution of the alternate juror has been abolished by the pro-
posed revision of Rule 47, it will ordinarily be prudent and necessary, in order to pro-
vide for sickness or disability among jurors, to seat more than six jurors. The use of
jurors in excess of six increases the representativeness of the jury and harms no inter-
est of a party. Ray v. Parkside Surgery Center, 13 F.R. Serv. 585 (6th cir. 1989).

If the court takes the precaution of seating a jury larger than six, an illness
occurring during the deliberation period will not result in a mistrial, as it did for-
merly, because all seated jurors will participate in the verdict and a sufficient num-
ber will remain to render a unanimous verdict of six or more.

In exceptional circumstances, as where a jury suffers depletions during trial and
deliberations that are greater than can reasonably be expected, the parties may agree
to be bound by a verdict rendered by fewer than six jurors. The court should not,
however, rely upon the availability of such an agreement, for the use of juries smaller
than six is problematic for reasons fully explained in Ballew v. Georgia, supra.

Rule 49. Special Verdicts and Interrogatories

(a) Special Verdicts. The court may require a jury to return only a special
verdict in the form of a special written finding upon each issue of fact. In
that event the court may submit to the jury written questions susceptible of cate-
gorical or other brief answer or may submit written forms of the several special
findings which might properly be made under the pleadings and evidence; or it
may use such other method of submitting the issues and requiring the written
findings thereon as it deems most appropriate. The court shall give to the jury
such explanation and instruction concerning the matter thus submitted as may be
necessary to enable the jury to make its findings upon each issue. If in so doing
the court omits any issue of fact raised by the pleadings or by the evidence,
each party waives the right to a trial by jury of the issue so omitted unless
before the jury retires the party demands its submission to the jury. As to an issue
omitted without such demand the court may make a finding; or, if it fails to do
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s, it shall be deemed to have made a finding in accord with the judgment on the
special verdict.

(b) General Verdict Accompanied by Answer to Interrogatories. The court
may submit to the jury, together with appropriate forms for a general verdict, writ-
ten interrogatories upon one or more issues of fact the decision of which is nec-
essary to a verdict. The court shall give such explanation or instruction as may be
necessary to enable the jury both to make answers to the interrogatories and to
render a general verdict, and the court shall direct the jury both to make written
answers and to render a general verdict. When the general verdict and the
answers are harmonious, the appropriate judgment upon the verdict and answers
shall be entered pursuant to Rule 58. When the answers are consistent with each
other but one or more is inconsistent with the general verdict, judgment may be
entered pursuant to Rule 58 in accordance with the answers, notwithstanding the
general verdict, or the court may return the jury for further consideration of its
answers and verdict or may order a new trial. When the answers are inconsistent
with each other and one or more is likewise inconsistent with the general verdict,
judgment shall not be entered, but the court shall return the jury for further
consideration of its answers and verdict or shall order a new trial.

As amended Jan. 21, 1963, eff. July 1, 1963; Mar. 2, 1987, eff. Aug. 1, 1987.

Rule 50. Judgment as a Matter of Law in Jury Trials; Alternative
Motion for New Trial; Conditional Rulings

(a) Judgment as a Matter of Law.

(1) If during a trial by jury a party has been fully heard on an issue and there
is no legally sufficient evidentiary basis for a reasonable jury to find for that party
on that issue, the court may determine the issue against that party and may grant
a motion for judgment as a matter of law against that party with respect to a claim
or defense that cannot under the controlling law be maintained or defeated with-
out a favorable finding on that issue.

(2) Motions for judgment as a matter of law may be made at any time before
submission of the case to the jury. Such a motion shall specify the judgment
sought and the law and the facts on which the moving party is entitled to the
judgment.

(b) Renewing Motion for Judgment After Trial; Alternative Motion for
New Trial. If, for any reason, the court does not grant a motion for a judgment as
a matter of law made at the close of all the evidence, the court is considered to
have submitted the action to the jury subject to the court’s later deciding the legal
questions raised by the motion. The movant may renew its request for judgment
as a matter of law by filing a motion no later than 10 days after entry of judgment
and may alternatively request a new trial or join a motion for a new trial under
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Rule 59. In ruling on a renewed motion, the court may:
(1) if a verdict was returned:
(A) allow the judgment to stand,
(B) order a new trial, or
(C) direct entry of judgment as a matter of law; or
(2) if no verdict was returned:
(A) order a new trial, or
(B) direct entry of judgment as a matter of law.

(c) Granting Renewed Motion for Judgmentas a Matter of Law; Conditional
Rulings; New Trial Motion.

(1) If the renewed motion for judgment as a matter of law is granted, the
court shall also rule on the motion for a new trial, if any, by determining whether
it should be granted if the judgment is thereafter vacated or reversed, and shall
specify the grounds for granting or denying the motion for the new trial. If the
motion for a new trial is thus conditionally granted, the order thereon does not
affect the finality of the judgment. In case the motion for a new trial has been
conditionally granted and the judgment is reversed on appeal, the new trial shall
proceed unless the appellate court has otherwise ordered. In case the motion for
a new trial has been conditionally denied, the appellee on appeal may assert error
in that denial; and if the judgment is reversed on appeal, subsequent proceedings
shall be in accordance with the order of the appellate court.

(2) Any motion for a new trial under Rule 59 by a party against whom judg-
ment as a matter of law is rendered shall be filed no later than 10 days after entry
of the judgment.

(d) Same: Denial of Motion for Judgment as a Matter of Law. If the
motion for judgment as a matter of law is denied, the party who prevailed on
that motion may, as appellee, assert grounds entitling the party to a new trial
in the event the appellate court concludes that the trial court erred in denying
the motion for judgment. If the appellate court reverses the judgment, nothing
in this rule precludes it from determining that the appellee is entitled to a new
trial, or from directing the trial court to determine whether a new trial shall be
granted.

As amended Jan. 21, 1963, eff. July 1, 1963; Mar. 2, 1987, eff. Aug. 1, 1987;
Apr. 30, 1991, eff. Dec. 1, 1991; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 27, 1995,
eff. Dec. 1, 1995.

ADVISORY COMMITTEE NOTES, 1963, 1991, AND AMENDMENTS
1963 AMENDMENTS . . .

Subdivision (c) deals with the situation where a party joins a motion for a new
trial with his motion for judgment n.o.v., or prays for a new trial in the alternative,
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and the motion for judgment n.o.v. is granted. The procedure to be followed in mak-
ing rulings on the motion for the new trial, and the consequences of the rulings
thereon, were partly set out in Montgomery Ward & Co. v. Duncan, 311 U.S. 243,
253 (1940), and have been further elaborated in later cases. . . . However, courts
as well as counsel have often misunderstood the procedure, and it will be helpful to
summarize the proper practice in the text of the rule. The amendments do not alter
the effects of a jury verdict or the scope of appellate review.

In the situation mentioned, subdivision (¢)(1) requires that the court make a
“conditional” ruling on the new-trial motion, i.e., a ruling which goes on the
assumption that the motion for judgment n.o.v. was erroneously granted and will be
reversed or vacated; and the court is required to state its grounds for the conditional
ruling. Subdivision (c)(1) then spells out the consequences of a reversal of the judg-
ment in the light of the conditional ruling on the new-trial motion.

If the motion for new trial has been conditionally granted, and the judgment is
reversed, “the new trial shall proceed unless the appellate court has otherwise
ordered.” The party against whom the judgment n.o.v. was entered below may, as
appellant, besides seeking to overthrow that judgment, also attack the conditional
grant of the new trial. And the appellate court, if it reverses the judgment n.o.v., may
in an appropriate case also reverse the conditional grant of the new trial and direct
that judgment be entered on the verdict. . . .

If the motion for a new trial has been conditionally denied, and the judgment
is reversed, “subsequent proceedings shall be in accordance with the order of the
appellate court.” The party in whose favor judgment n.o.v. was entered below may,
as appellee, besides secking to uphold that judgment, also urge on the appellate
court that the trial court committed error in conditionally denying the new trial. The
appellee may assert this error in his brief, without taking a cross-appeal. . . . If the
appellate court concludes that the judgment cannot stand, but accepts the appellee’s
contention that there was error in the conditional denial of the new trial, it may order
a new trial in lieu of directing the entry of judgment upon the verdict.

Subdivision (c)(2), which also deals with the situation where the trial court has
granted the motion for judgment n.o.v., states that the verdict-winner may apply to
the trial court for a new trial pursuant to Rule 59 after the judgment n.o.v. has been
entered against him. In arguing to the trial court in opposition to the motion for
judgment n.o.v., the verdict-winner may, and often will, contend that he is entitled,
at the least, to a new trial, and the court has a range of discretion to grant a new trial
or (where plaintiff won the verdict) to order a dismissal of the action without preju-
dice instead of granting judgment n.o.v. . . .

Subdivision (d) deals with the situation where judgment has been entered on
the jury verdict, the motion for judgment n.o.v. and any motion for a new trial hav-
ing been denied by the trial court. The verdict-winner, as appellee, besides seeking
to uphold the judgment, may urge upon the appellate court that in case the trial
court is found to have erred in entering judgment on the verdict, there are grounds
for granting him a new trial instead of directing the entry of judgment for his oppo-
nent. In appropriate cases the appellate court is not precluded from itself directing
that a new trial be had. . . .
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1991 AMENDMENTS

Subdivision (a). . . .

The revision abandons the familiar terminology of direction of verdict for
several reasons. The term is misleading as a description of the relationship between
judge and jury. It is also freighted with anachronisms some of which are the subject
of the text of former subdivision (a) of this rule that is deleted in this revision. Thus,
it should not be necessary to state in the text of this rule that a motion made pursuant
to it is not a waiver of the right to jury trial, and only the antiquities of directed ver-
dict practice suggest that it might have been. The term “judgment as a matter of law”
is an almost equally familiar term and appears in the text of Rule 56; its use in
Rule 50 calls attention to the relationship between the two rules. Finally, the change
enables the rule to refer to preverdict and post-verdict motions with a terminology
that does not conceal the common identity of two motions made at different times
in the proceeding.

If a motion is denominated a motion for directed verdict or for judgment
notwithstanding the verdict, the party’s error is merely formal. Such a motion should
be treated as a motion for judgment as a matter of law in accordance with this rule.

Paragraph (a)(1) articulates the standard for the granting of a motion for
judgment as a matter of law. It effects no change in the existing standard. That exist-
ing standard was not expressed in the former rule, but was articulated in long-standing
case law. See generally Cooper, Directions for Directed Verdicts: A Compass for
Federal Courts, 55 Minn. L. Rev. 903 (1971). The expressed standard makes clear
that action taken under the rule is a performance of the court’s duty to assure enforce-
ment of the controlling law and is not an intrusion on any responsibility for factual
determinations conferred on the jury by the Seventh Amendment or any other provi-
sion of federal law. Because this standard is also used as a reference point for entry of
summary judgment under 56(a), it serves to link the two related provisions. . . .

The second sentence of paragraph (a)(2) does impose a requirement that the
moving party articulate the basis on which a judgment as a matter of law might be
rendered. The articulation is necessary to achieve the purpose of the requirement
that the motion be made before the case is submitted to the jury, so that the respond-
ing party may seek to correct any overlooked deficiencies in the proof. The revision
thus alters the result in cases in which courts have used various techniques to avoid
the requirement that a motion for a directed verdict be made as a predicate to a
motion for judgment notwithstanding the verdict. E.g., Benson v. Allphin, 788 F.2d
268 (7th cir. 1986) (“this circuit has allowed something less than a formal motion for
directed verdict to preserve a party’s right to move for judgment notwithstanding the
verdict”). See generally 9 Wright & Miller, Federal Practice and Procedure §2537
(1971 and Supp.). The information required with the motion may be supplied by
explicit reference to materials and argument previously supplied to the court. . . .

Often it appears to the court or to the moving party that a motion for judgment
as a matter of law made at the close of the evidence should be reserved for a post-
verdict decision. This is so because a jury verdict for the moving party moots the issue
and because a preverdict ruling gambles that a reversal may result in a new trial that
might have been avoided. For these reasons, the court may often wisely decline to
rule on a motion for judgment as a matter of law made at the close of the evidence,
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and it is not inappropriate for the moving party to suggest such a postponement of
the ruling until after the verdict has been rendered.

1995 AMENDMENTS

The only change, other than stylistic, intended by this revision is to prescribe a
uniform explicit time for filing of post-judgment motions under this rule — no later
than 10 days after entry of the judgment. Previously, there was an inconsistency in
the wording of Rules 50, 52, and 59 with respect to whether certain post-judgment
motions had to be filed, or merely served, during that period. This inconsistency
caused special problems when motions for a new trial were joined with other post-
judgment motions. These motions affect the finality of the judgment, a matter often
of importance to third persons as well as the parties and the court. The Committee
believes that each of these rules should be revised to require filing before end of the
10-day period. Filing is an event that can be determined with certainty from court
records. The phrase “no later than” is used — rather than “within” — to include
post-judgment motions that sometimes are filed before actual entry of the judgment
by the clerk. It should be noted that under Rule 6(a) Saturdays, Sundays, and legal
holidays are excluded in measuring the 10-day period, and that under Rule 5 the
motions when filed are to contain a certificate of service on other parties.

Rule 51. Instructions to Jury; Objections; Preserving a
Claim of Error

(a) Requests.
(1) A party may, at the close of the evidence or at an earlier reasonable time
that the court directs, file and furnish to every other party written requests that the
court instruct the jury on the law as set forth in the requests.
(2) After the close of the evidence, a party may:
(A) file requests for instructions on issues that could not reasonably have
been anticipated at an earlier time for requests set under Rule 51(a)(1), and
(B) with the court’s permission file untimely requests for instructions on
any issue.

(b) Instructions: The court:

(1) must inform the parties of its proposed instructions and proposed action
on the requests before instructing the jury and before final jury arguments;

(2) must give the parties an opportunity to object on the record and out of
the jury’s hearing to the proposed instructions and actions on requests before the
instructions and arguments are delivered; and

(3) may instruct the jury at any time after trial begins and before the jury is

discharged.
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(¢) Objections.

(1) A party who objects to an instruction or the failure to give an instruction
must do so on the record, stating distinctly the matter objected to and the grounds
of the objection.

(2) An objection is timely if:

(A) a party that has been informed of an instruction or action on a request
before the jury is instructed and before final jury arguments, as provided by
Rule 51(b)(1), objects at the opportunity for objection required by Rule
51(b)(2); or

(B) a party that has not been informed of an instruction or action on a
request before the time for objection provided under Rule 51(b)(2) objects
promptly after learning that the instruction or request will be, or has been,
given or refused.

(d) Assigning Error; Plain Error.
(1) A party may assign as error:
(A) an error in an instruction actually given if that party made a proper
objection under Rule 51(c), or
(B) a failure to give an instruction if that party made a proper request
under Rule 51(a), and — unless the court made a definitive ruling on the
record rejecting the request — also made a proper objection under Rule 51(c).
(2) A court may consider a plain error in the instructions affecting substan-
tial rights that has not been preserved as required by Rule 51(d)(1)(A) or (B).
As amended Mar. 27, 2003, eff. Dec. 1, 2003.

/" j’ e

Rule 52. Findings by the Court; Judgment on Partial Findings

(a) Effect. In all actions tried upon the facts without a jury or with an advi-
sory jury, the court shall find the facts specially and state separately it§ conclusions
of law thereon, and judgment shall be entered pursuant to Rule 58; and in grant-
ing or refusing interlocutory injunctions the court shall similarly set forth the
findings of fact and conclusions of law which constitute the grounds of its action.
Requests for findings are not necessary for purposes of review. Findings of fact,
whether based on oral or documentary evidence, shall not be set aside unless
clearly erroneous, and due regard shall be given to the opportunity of the trial
court to judge of the credibility of the witnesses. The findings of a master, to the
extent that the court adopts them, shall be considered as the findings of the court.
It will be sufficient if the findings of fact and conclusions of law are stated orally
and recorded in open court following the close of the evidence or appear in an
opinion or memorandum of decision filed by the court. Iindings of fact and con-
clusions of law are unnecessary on decisions of motions under Rules 12 or 56 or
any other motion except as provided in subdivision (c) of this rule.
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(b) Amendment. On a party’s motion filed no later than 10 days after entry
of judgment, the court may amend its findings — or make additional findings —
and may amend the judgment accordingly. The motion may accompany a motion
for a new trial under Rule 59. When findings of fact are made in actions tried with-
out a jury, the sufficiency of the evidence supporting the findings may be later
questioned whether or not in the district court the party raising the question
objected to the findings, moved to amend them, or moved for partial findings.

(c) Judgment on Partial Findings. If during a trial without a jury a party has
been fully heard on an issue and the court finds against the party on that issue,
the court may enter judgment as a matter of law against that party with respect
to a claim or defense that cannot under the controlling law be maintained or
defeated without a favorable finding on that issue, or the court may decline to
render any judgment until the close of all the evidence. Such a judgment shall
be supported by findings of fact and conclusions of law as required by subdivision
(a) of this rule.

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Jan. 21, 1963, eff. July 1, 1963;
Apr. 28, 1983, eff. Aug. 1, 1983; Apr. 29, 1985, eff. Aug. 1, 1985; Apr. 30, 1991,
eff. Dec. 1, 1991; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 27, 1995, eff. Dec. 1, 1995.

ADVISORY COMMITTEE NOTES, 1983, 1985, AND 1991 AMENDMENTS
1983 AMENDMENTS

Rule 52(a) has been amended to revise its penultimate sentence to provide explicitly
that the district judge may make the findings of fact and conclusions of law required
in nonjury cases orally. Nothing in the prior text of the rule forbids this practice,
which is widely utilized by district judges. See Christensen, A Modest Proposal for
Immeasurable Improvement, 64 A.B.A.J. 693 (1978). The objective is to lighten the
burden on the trial court in preparing findings in nonjury cases. In addition, the
amendment should reduce the number of published district court opinions that
.embrace written findings.

1985 AMENDMENTS

Rule 52(a) has been amended (1) to avoid continued confusion and conflicts among
the circuits as to the standard of appellate review of findings of fact by the court,
(2) to eliminate the disparity between the standard of review as literally stated in Rule
52(a) and the practice of some courts of appeals, and (3) to promote nationwide
uniformity. See Note, Rule 52(a): Appellate Review of Findings of Fact Based on
Documentary or Undisputed Evidence, 49 Va. L. Rev. 506, 536 (1963).

Some courts of appeal have stated that when a trial court’s findings do not rest
on demeanor evidence and evaluation of a witness’ credibility, there is no reason to
defer to the trial court’s findings and the appellate court more readily can find them
to be clearly erroneous. . . .

126




Federal Rules of Civil Procedure Rule 53

The principal argumentadvanced in favor ofa more searching appellate review of
findings by the district courtbased solely on documentary evidence is that the rationale
of Rule 52(a) does notapply when the findings do notrest on the trial court’sassessment
of credibility of the witnesses but on an evaluation of documentary proofand the draw-
ing of inferences from it, thus eliminating the need for any special deference to the trial
court’s findings. These considerations are outweighed by the public interest in the
stability and judicial economy that would be promoted by recognizing that the trial
court, not the appellate tribunal, should be the finder of the facts. To permit courts of
appealstoshare moreactively in the fact-finding function would tend to undermine the
legitimacy of the district courts in the eyes oflitigants, multiply appeals by encouraging
appellate retrial of some factual issues, and needlessly reallocate judicial authority.

1991 AMENDMENTS

Subdivision (c) is added. It parallels the revised Rule 50)(a), but is applicable to non-
jury trials. It authorizes the court to enter judgment at any time that it can appropri-
ately make a dispositive finding of fact on the evidence. . . .

Judgment entered under this rule differs from a summary judgment under
Rule 56 in the nature of the evaluation made by the court. A judgment on partial
findings is made after the court has heard all the evidence bearing on the crucial
issue of fact, and the finding is reversible only if the appellate court finds it to be
“clearly erroneous.” A summary judgment, in contrast, is made on the basis of facts
established on account of the absence of contrary evidence or presumptions; such
establishments of fact are rulings on questions of law as provided in Rule 56(a) and
are not shielded by the “clear error” standard of review.

Rule 53. Masters

(a) Appointment.
(1) Unless a statute provides otherwise, a court may appoint a master only to:

(A) perform duties consented to by the parties;

(B) hold trial proceedings and make or recommend findings of fact on
issues to be decided by the court without a jury if appointment is warranted by
(i) some exceptional condition, or (ii) the need to perform an accounting or
resolve a difficult computation of damages; or

(C)address pretrial and post-trial mattersthat cannotbe addressed effectively
and timely by an available district judge or magistrate judge of the district.

(2) A master must not have a relationship to the parties, counsel, action, or
court that would require disqualification of a judge under 28 U.S.C. §455 unless
the parties consent with the court’s approval to appointment of a particular person
after disclosure of any potential grounds for disqualification.

(3) In appointing a master, the court must consider the fairness of imposing
the likely expenses on the parties and must protect against unreasonable expense
or delay.
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(b) Order Appointing Master.

(1) Notice. The court must give the parties notice and an opportunity
to be heard before appointing a master. A party may suggest candidates for
appointment.

(2) Contents. The order appointing a master must direct the master to pro-
ceed with all reasonable diligence and must state:

(A) the master’s duties, including any investigation or enforcement duties,
and any limits on the master’s authority under Rule 53(c);

(B) the circumstances — ifany — inwhich the master may communicate
ex parte with the court or a party;

(C) the nature of the materials to be preserved and filed as the record of
the master’s activities;

(D) the time limits, method of filing the record, other procedures, and
standards for reviewing the master’s orders, findings, and recommendations; and

(E) the basis, terms, and procedure for fixing the master’s compensation

under Rule 53(h).

(3) Entry of Order. The court may enter the order appointing a master only
after the master has filed an affidavit disclosing whether there is any ground for
disqualification under 28 U.S.C. §455 and, if a ground for disqualification is
disclosed, after the parties have consented with the court’s approval to waive the
disqualification.

(4) Amendment. The order appointing a master may be amended at any
time after notice to the parties, and an opportunity to be heard.

(c) Master’s Authority. Unless the appointing order expressly directs other-
wise, a master has authority to regulate all proceedings and take all appropriate
measures to perform fairly and efficiently the assigned duties. The master may by
order impose upon a party any noncontempt sanction provided by Rule 37 or 45,
and may recommend a contempt sanction against a party and sanctions against a
nonparty.

(d) Evidentiary Hearings. Unless the appointing order expressly directs
otherwise, a master conducting an evidentiary hearing may exercise the power of
the appointing court to compel, take, and record evidence.

(€) Master’s Orders. A master who makes an order must file the order and
promptly serve a copy on each party. The clerk must enter the order on the
docket.

(f) Master’s Reports. A master must report to the court as required by the

order of appointment. The master must file the report and promptly serve a copy
of the report on each party unless the court directs otherwise.
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(g) Action on Master’s Order, Report, or Recommendations.

(1) Action. In acting on a master’s order, report, or recommendations, the
court must afford an opportunity to be heard and may receive evidence, and may:
adopt or affirm; modify; wholly or partly reject or reverse; or resubmit to the mas-
ter with instructions.

(2) Time to Object or Move. A party may file objections to — or a motion
to adopt ormodify — the master’s order, report, or recommendations no later than
20 days from the time the master’s order, report, or recommendations are served,
unless the court sets a different time.

(3) Fact Findings. The court must decide de novo all objections to findings
of fact made or recommended by a master unless the parties stipulate with the
court’s consent that:

(A) the master’s findings will be reviewed for clear error, or
(B) the findings of a master appointed under Rule 53(a)(1)(A) or (C) will
be final.

(4) Legal Conclusions. The court must decide de novo all objections to con-
clusions of law made or recommended by a master.

(5) Procedural Matters. Unless the order of appointment establishes a dif-
ferent standard of procedural matter only for an abuse of discretion.

(h) Compensation.

(1) Fixing Compensation. The court must fix the master’s compensation
before or after judgment on the basis and terms stated in the order of appoint-
ment, but the court may set a new basis and terms after notice and an opportu-

nity to be heard.

(2) Payment. ThecompensationfixedunderRule53(h)(1)mustbepaideither:
(A) by a party or parties; or
(B) from a fund or subject matter of the action within the court’s control.

(3) Allocation. The court must allocate payment of the master’s compensa-
tion among the parties after considering the nature and amount of the contro-
versy, the means of the parties, and the extent to which any party is more
responsible than other parties for the reference to a master. An interim allocation
may be amended to reflect a decision on the merits.

(i) Appointment of Magistrate Judge. A magistrate judge is subject to this
rule only when the order referring a matter to the magistrate judge expressly pro-
vides that the reference is made under this rule.

As amended Feb. 28, 1966, eff. July 1, 1966; Apr. 28, 1983, eff. Aug. 1, 1983;
Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 30, 1991, eff. Dec. 1, 1991; Apr. 22, 1993,
eff. Dec. 1, 1993; Mar. 27, 2003, eff. Dec. 1, 2003.
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ADVISORY COMMITTEE NOTES, 2003 AMENDMENTS

Rule 53 is revised extensively to reflect changing practices in using masters. From the
beginning in 1938, Rule 53 focused primarily on special masters who perform trial
functions. Since then, however, courts have gained experience with mastersappointed
to perform a variety of pretrial and post-trial functions. See Willging, Hooper, Leary,
Miletich, Reagan & Shapard, Special Masters’ Incidence and Activity (Federal Judicial
Center 2000). This revised Rule 53 recognizes that in appropriate circumstances
masters may properly be appointed to perform these functions and regulates such
appointments. Rule 53 continues to address trial masters as well, but permits appoint-
ment of a trial master in an action to be tried to a jury only if the parties consent.
The new rule clarifies the provisions that govern the appointment and function of
masters for all purposes. Rule 53(g) also changes the standard of review for findings of
fact made or recommended by a master. The core of the original Rule 53 remains,
including its prescription that appointment of a master must be the exception and not
the rule.

VII. Judgment
Rule 54. Judgments; Costs

(a) Definition; Form. “Judgment” as used in these rules includes a decree
and any order from which an appeal lies. A judgment shall not contain a recital
of pleadings, the report of a master, or the record of prior proceedings.

(b) Judgment upon Multiple Claims or Involving Multiple Parties. When
more than one claim for relief is presented in an action, whether as a claim, coun-
terclaim, cross-claim, or third-party claim, or when multiple parties are involved,

In the absence of such determination and direction, any order or other form of
decision, however designated, which adjudicates fewer than all the claims or the
rights and liabilities of fewer than all the parties shall not terminate the action as
to any of the claims or parties, and the order or other form of decision is subject
to revision at any time before the entry of judgment adjudicating all the claims
and the rights and liabilities of all the parties.

(c) Demand for Judgment. A judgment by default shall not be different in
kind from or exceed in amount that prayed for in the demand for judgment.
Except as to a party against whom a judgment is entered by default, every final
judgment shall grant the relief to which the party in whose favor it is rendered is
entitled, even if the party has not demanded such relief in the party’s pleadings.
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(d) Costs; Attorneys’ Fees.

(1) Costs Other than Attorneys’ Fees. Except when express provision there-
for is made either in a statute of the United States or in these rules, costs other
than attorneys’ fees shall be allowed as of course to the prevailing party unless the
court otherwise directs; but costs against the United States, its officers, and agen-
cies shall be imposed only to the extent permitted by law. Such costs may be taxed
by the clerk on one day’s notice. On motion served within 5 days thereafter, the
action of the clerk may be reviewed by the court.

(2) Attorneys’ Fees.

(A) Claims for attorney’s fees and related nontaxable expenses shall be
made by motion unless the substantive law governing the action provides for
the recovery of such fees as an element of damages to be proved at trial.

(B) Unless otherwise provided by statute or order of the court, the motion
must be filed no later than 14 days after entry of judgment; must specify the judg-
ment and the statute, rule, or other grounds entitling the moving party to the
award; and must state the amount or provide a fair estimate of the amount
sought. If directed by the court, the motion shall also disclose the terms of any
agreement with respect to fees to be paid for the services for which claim is made.

(C) On request of a party or class member, the court shall afford an oppor-
tunity for adversary submissions with respect to the motion in accordance with
Rule 43(e) or Rule 78. The court may determine issues of liability for fees
before receiving submissions bearing on issues of evaluation of services for
which liability is imposed by the court. The court shall find the facts and state
its conclusions of law as provided in Rule 52(a).

(D) By local rule the court may establish special procedures by which
issues relating to such fees may be resolved without extensive evidentiary hear-
ings. In addition, the court may refer issues relating to the value of services to
a special master under Rule 53 without regard to the provisions of 53(a)(1) and
may refer a motion for attorneys’ fees to a magistrate judge under Rule 72(b) as
if it were a dispositive pretrial matter.

(E) The provisions of subparagraphs (A) through (D) do not apply to
claims for fees and expenses as sanctions for violations of these rules or under
28 U.S.C. §1927.

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Apr. 17, 1961, eff. July 19,
1961; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 29,
2002, eff. Dec. 1, 2002; Mar. 27, 2003, eff. Dec. 1, 2003.

ADVISORY COMMITTEE NOTES, 1946, 1961, AND 1993 AMENDMENTS
1946 AMENDMENTS

The historic rule in the federal courts has always prohibited piecemeal disposal of liti-
gation. . . . Rule 54(b) was originally adopted in view of the wide scope and possible
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content of the newly created “civil action” in order to avoid the possible injustice of
a delay in judgment of a distinctly separate claim to await adjudication of the entire
case. It was not designed to overturn the settled federal rule stated above. . . .

Unfortunately, this was not always understood, and some confusion ensued.
hence situations arose where district courts made a piecemeal disposition of an
action and entered what the parties thought amounted to a judgment, although a
trial remained to be had on other claims similar or identical with those disposed of.
In the interim the parties did not know their ultimate rights, and accordingly took an
appeal, thus putting the finality of the partial judgment in question. While most
appellate courts have reached a result generally in accord with the intent of the rule,
yet there have been divergent precedents and division of views which have served to
render the issues more clouded to the parties appellant. It hardly seems a case where
multiplicity of precedents will tend to remove the problem from debate. . . . After
extended consideration, [the Committee] concluded that a retention of the older
federal rule was desirable, and that this rule needed only the exercise of a discre-
tionary power to afford a remedy in the infrequent harsh case to provide a simple,
definite, workable rule. . . .

1961 AMENDMENTS

A serious difficulty has . . . arisen because the rule speaks of claims but nowhere
mentions parties. A line of cases has developed in the circuits consistently holding
the rule to be inapplicable to the dismissal, even with the requisite trial court deter-
mination, of one or more but fewer than all defendants jointly charged in an action,
ie. charged with various forms of concerted or related wrongdoing or related liabil-
ity. . . . Forpurposes of Rule 54(b) it was arguable that there were as many “claims”
as there were parties defendant and that the rule in its present text applied where
fewer than all of the parties were dismissed . . . but the Courts of Appeals are now
committed to an opposite view. . . .

1993 AMENDMENTS
Subdivision (d). . . .

The rule does not require that the motion be supported at the time of filing with
the evidentiary material bearing on the fees. This material must of course be sub-
mitted in due course, according to such schedule as the court may direct in light of
the circumstances of the case. What is required is the filing of a motion sufficient to
alert the adversary and the court that there is a claim for fees and the amount of such
fees (or a fair estimate).

If directed by the court, the moving party is also required to disclose any fee
agreement, including those between attorney and client, between attorneys sharing
a fee to be awarded, and between adversaries made in partial settlement of a dispute
where the settlement must be implemented by court action as may be required by
Rules 23(e) and 23.1 or other like provisions. With respect to the fee arrangements
requiring court approval, the court may also by local rule require disclosure imme-
diately after such arrangements are agreed to. E.g., Rule 5 of United States District
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Court for the Eastern District of New York; cf. In re “Agent Orange” Product
Liability Litigation (MDL, 381), 611 F. Supp. 1452, 1464 (E.D.N.Y. 1985).

In the settlement of class actions resulting in a common fund from which fees
will be sought, courts frequently have required that claims for fees be presented in
advance of hearings to consider approval of the proposed settlement. The rule does
not affect this practice, as it permits the court to require submissions of fee claims in
advance of entry of judgment.

Rule 55. Default

(a) Entry. When a party against whom a judgment for affirmative relief is *
sought has failed to plead or otherwise defend as provided by these rulesand thatfact -
is made to appear by affidavit or otherwise, the clerk shall enter the party’s default.

(b) Judgment. Judgment by default may be entered as follows:

(1) By the Clerk. When the plaintiff’s claim against a defendant is for a sum
certain or for a sum which can by computation be made certain, the clerk upon
request of the plaintiff and upon affidavit of the amount due shall enter judgment
for that amount and costs against the defendant, if the defendant has been
defaulted for failure to appear and is not an infant or incompetent person.

(2) By the Court. Inall other cases the party entitled to a judgment by default
shall apply to the court therefor; but no judgment by default shall be entered against
an infant or incompetent person unless represented in the action by a general
guardian, committee, conservator, or other such representative who has appeared
therein. If the party against whom judgment by default is sought has appeared in
the action, the party (or, if appearing by representative, the party’s representative)
shall be served with written notice of the application for judgment at least 3 days
prior to the hearing on such application. If, in order to enable the court to enter
judgment or to carry it into effect, it is necessary to take an account orto-determine
the amount of damages or to establish the truth of any averment by evidence or to
make an investigation of any other matter; the court may conduct such hearings or
order such references as it deems necessary and proper and shall accord a right of
trial by jury to the parties when and as required by any statute of the United States.

(c) Setting Aside Default. For good cause shown the court may set aside an
entry of default and, if a judgment by default has been entered, may likewise set
it aside in accordance with Rule 60(b).

(d) Plaintiffs, Counterclaimants, Cross-Claimants. The provisions of this
rule apply whether the party entitled to the judgment by default is a plaintiff, a
third-party plaintiff, or a party who has pleaded a cross-claim or counterclaim. In
all cases a judgment by default is subject to the limitations of Rule 54(c).
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(e) Judgment Against the United States. No judgment by default shall be
entered against the United States or an officer or agency thereof unless the
claimant establishes a claim or right to relief by evidence satisfactory to the court.

As amended Mar. 2, 1987, eff. Aug. 1, 1987.

'ﬁf;\' / Rule 56. Summary Judgment
/

(a) For Claimant. A party seeking to recover upon a claim, counterclaim, or
cross-claim or to obtain a declaratory judgment may, at any time after the expira-
tion of 20 days from the commencement of the action or after service of a motion
for summary judgment by the adverse party, move with or without supporting affi-
davits for a summary judgment in the party’s favor upon all or any part thereof.

(b) For Defending Party. A party against whom a claim, counterclaim, or
cross-claim is asserted or a declaratory judgment is sought may, at any time, move
with or without supporting affidavits for a summary judgment in the party’s favor
as to all or any part thereof.

(c) Motion and Proceedings Thereon. The motion shall be served at least
10 days before the time fixed for the hearing. The adverse party prior to the day of
hearing may serve opposing affidavits. The judgment sought shall be rendered
forthwith if the pleadings, depositions, answers to interrogatories and admissions on
file, together with the affidavits, if any, show that there is no genuine issue as to any
material fact and that the moving party is entitled to a judgment as a matter of law.
A summary judgment, interlocutory in character, may be rendered on the issue of
liability alone although there is a genuine issue as to the amount of damages.

(d) Case Not Fully Adjudicated on Motion. If on motion under this rule
judgment is not rendered upon the whole case or for all the relief asked and a trial
is necessary, the court at the hearing of the motion, by examining the pleadings and
the evidence before it and by interrogating counsel, shall if practicable ascertain
what material facts exist without substantial controversy and what material facts are
actually and in good faith controverted. It shall thereupon make an order specifying
the facts that appear without substantial controversy, including the extent to which
the amount of damages or other relief is not in controversy, and directing such
further proceedings in the action as are just. Upon the trial of the action the facts so
specified shall be deemed established, and the trial shall be conducted accordingly.

(e) Form of Affidavits; Further Testimony; Defense Required. Supporting
and opposing affidavits shall be made on personal knowledge, shall set forth such
facts as would be admissible in evidence, and shall show affirmatively that the affi-
ant is competent to testify to the matters stated therein. Sworn or certified copies
of all papers or parts thereof referred to in an affidavit shall be attached thereto or
served therewith. The court may permit affidavits to be supplemented or opposed
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by depositions, answers to interrogatories, or further affidavits. When a motion for
summary judgment is made and supported as provided in this rule, an adverse
party may not rest upon the mere allegations or denials of the adverse party’s
pleading, but the adverse party’s response, by affidavits or as otherwise provided in
this rule, must set forth specific facts showing that there is a genuine issue for trial.
If the adverse party does not so respond, summary judgment, if appropriate, shall
be entered against the adverse party.

(f) When Affidavits Are Unavailable. Should it appear from the affidavits of
a party opposing the motion that the party cannot for reasons stated present by
affidavit facts essential to justify the party’s opposition, the court may refuse the
application for judgment or may order a continuance to permit affidavits to be
obtained or depositions to be taken or discovery to be had or may make such
other order as is just.

(g) Affidavits Made in Bad Faith. Should it appear to the satisfaction of the
court at any time that any of the affidavits presented pursuant to this rule are pre-
sented in bad faith or solely for the purpose of delay, the court shall forthwith
order the party employing them to pay to the other party the amount of the rea-
sonable expenses which the filing of the affidavits caused the other party to incur,
including reasonable attorney’s fees, and any offending party or attorney may be
adjudged guilty of contempt.

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Jan. 21, 1963, eff. July 1,
1963; Mar. 2, 1987, eff. Aug. 1, 1987.

Rule 57. Declaratory Judgments

The procedure for obtaining a declaratory judgment pursuant to Title 28
U.S.C. §2201, shall be in accordance with these rules, and the right to trial by
jury may be demanded under the circumstances and in the manner provided in
Rules 38 and 39. The existence of another adequate remedy does not preclude a
judgment for declaratory relief in cases where it is appropriate. The court may
order a speedy hearing of an action for a declaratory judgment and may advance
it on the calendar.

As amended Dec. 29, 1948, eff. Oct. 20, 1949,

Rule 58. Entry of Judgment

(a) Separate Document.
(1) Everyjudgmentand amended judgment must be setforth on a separate doc-
ument, but a separate document is not required for an order disposing of a motion:
(A) for judgment under Rule 50(b);
(B) to amend or make additional findings of fact under Rule 52(b);
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(C) for attorney fees under Rule 54;
(D) for a new trial, or to alter or amend the judgment, under Rule 59; or
(E) for relief under Rule 60.
(2) Subject to Rule 54(b):
(A) unless the court orders otherwise, the clerk must, without awaiting the
court’s direction, promptly prepare, sign, and enter the judgment when:
(i) the jury returns a general verdict,
(ii) the court awards only costs or a sum certain, or
(ii1) the court denies all relief;
(B) the court must promptly approve the form of the judgment, which the
clerk must promptly enter, when:
(i) the jury returns a special verdict or a general verdict accompanied by
interrogatories, or
(i1) the court grants other relief not described in Rule 58(a)(2).

(b) Time of Entry. Judgment is entered for purposes of these rules:
(1) if Rule 58(a)(1) does not require a separate document, when it is entered
in the civil docket under Rule 79(a), and
(2) if Rule 58(a)(1) requires a separate document, when it is entered in the
civil docket under Rule 79(a) and when the earlier of these events occurs:
(A) when it is set forth on a separate document, or
(B) when 150 days have run from entry in the civil docket under Rule 79(a).

(c) Cost or Fee Awards.

(1) Entry of judgment may not be delayed, nor the time for appeal extended,
in order to tax costs or award fees, except as provided in Rule 58(c)(2).

(2) When a timely motion for attorney fees is made under Rule 54(d)(Z), the
court may act before a notice of appeal has been filed and has become effective
to order that the motion have the same effect under Federal Rule of Appellate
Procedure 4(a)(4) as a timely motion under Rule 59.

(d) Request for Entry. A party may request that judgment be set forth on a
separate document as required by Rule 58(a)(1).

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Jan. 21, 1963, eff. July 1,
1963; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 29, 2002, eff. Dec. 1, 2002.

ADVISORY COMMITTEE NOTES, 2002 AMENDMENTS

Rule 58 has provided that a judgment is effective only when set forth on a separate
document and entered as provided in Rule 79(a). This simple separate document
requirement has been ignored in many cases. The result of failure to enter judgment
on a separate document is that the time for making motions under Rules 50, 52,
54(d)(2)(B), 59, and some motions under Rule 60, never begins to run. The time to
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appeal under Appellate Rule 4(a) also does not begin to run. There have been
few visible problems with respect to Rule 50, 52, 54(d)(2)(B), 59, or 60 motions, but
there have been many and horridly confused problems under Appellate Rule 4(a).
These amendments are designed to work in conjunction with Appellate Rule 4(a) to
ensure thatappeal time does notlinger on indefinitely, and to maintain the integration
of the time periods set for Rules 50, 52, 54(d)(2)(B), 59, and 60 with Appellate
Rule 4(a).

Rule 58(a) preserves the core of the present separate document requirement,
both for the initial judgment and for any amended judgment. No attempt is made to
sort through the confusion that some courts have found in addressing the elements
of a separate document. It is easy to prepare a separate document that recites the
terms of the judgment without offering additional explanation or citation of author-
ity. Forms 31 and 32 provide examples.

Rule 58 is amended, however, to address a problem that arises under Appellate
Rule 4(a). Some courts ireat such orders as those that deny a motion for new trial as
a “judgment,” so that appeal time does not start to run until the order is entered on
a separate document. Without attempting to address the question whether such
orders are appealable, and thus judgments as defined by Rule 54(a), the amendment
provides that entry on a separate document is not required for an order disposing of
the motions listed in Appellate Rule 4(a). . . .

Rule 58(b) discards the attempt to define the time when a judgment becomes
“effective.” Taken in conjunction with the Rule 54(a) definition of a judgment to
include “any order from which an appeal lies,” the former Rule 58 definition of
effectiveness could cause strange difficulties in implementing pretrial orders that are
appealable under interlocutory appeal provisions or under expansive theories of
finality. Rule 58(b) replaces the definition of effectiveness with a new provision that
defines the time when judgment is entered. If judgment is promptly set forth on a
separate document, as should be done when required by Rule 58(a)(1), the new pro-
vision will not change the effect of Rule 58. But in the cases in which court and clerk
fail to comply with this simple requirement, the motion time periods set by Rules 50,
52, 54, 59, and 60 begin to run after expiration of 150 days from entry of the judg-
ment in the civil docket as required by Rule 79(a).

A companion amendment of Appellate Rule 4(a)(7) integrates these changes
with the time to appeal. . . .

Rule 59. New Trials; Amendment of Judgments

(a) Grounds. A new trial may be granted to all or any of the parties and on
all or part of the issues (1) in an action in which there has been a trial by jury, for
any of the reasons for which new trials have heretofore been granted in actions at
law in the courts of the United States; and (2) in an action tried without a jury,
for any of the reasons for which rehearings have heretofore been granted in suits
in equity in the courts of the United States. On a motion for a new trial in an
action tried without a jury, the court may open the judgment if one has been
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entered, take additional testimony, amend findings of fact and conclusions of law
or make new findings and conclusions, and direct the entry of a new judgment.

(b) Time for Motion. Any motion for a new trial shall be filed no later than
10 days after entry of the judgment.

(c) Time for Serving Affidavits. When a motion for new trial is based on affi-
davits they shall be filed with the motion. The opposing party has 10 days after
service to file opposing affidavits, but that period may be extended for up to
20 days, either by the court for good cause or by the parties’ written stipulation.
The court may permit reply affidavits.

(d) On Court’s Initiative; Notice; Specifying Grounds. No laterthan 10 days
after entry of judgment the court, on its own, may order a new trial for any reason
thatwould justify granting one on a party’s motion. After giving the parties notice and
an opportunity to be heard, the court may grant a timely motion for a new trial for a
reason not stated in the motion. When granting a new trial on its own initiative or
for a reason not stated in a motion, the court shall specify the grounds in its order.

(e) Motion to Alter or Amend a Judgment. Any motion to alter or amend
a judgment shall be filed no later than 10 days after entry of the judgment.

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Feb. 28, 1966, eff. July 1,
1966; Apr. 27, 1995, eff. Dec. 1, 1995.

Rule 60. Relief from Judgment or Order

(a) Clerical Mistakes. Clerical mistakes in judgments, orders or other parts
of the record and errors therein arising from oversight or omission may be cor-
rected by the court at any time of its own initiative or on the motion of any party
and after such notice, if any, as the court orders. During the pendency of an
appeal, such mistakes may be so corrected before the appeal is docketed in the
appellate court, and thereafter while the appeal is pending may be so corrected
with leave of the appellate court.

(b) Mistakes; Inadvertence; Excusable Neglect; Newly Discovered
Evidence; Fraud, etc. On motion and upon such terms as are just, the court may
relieve a party or a party’s legal representative from a final judgment, order, or
proceeding for the following reasons: (1) mistake, inadvertence, surprise, or
excusable neglect; (2) newly discovered evidence which by due diligence could
not have been discovered in time to move for a new trial under Rule 59(b);
(3)fraud (whetherheretoforedenominatedintrinsic orextrinsic), misrepresentation,
or other misconduct of an adverse party; (4) the judgment is void; (5) the judgment
has been satisfied, released, or discharged, or a prior judgment upon which it is
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based has been reversed or otherwise vacated, or it is no longer equitable that the
judgment should have prospective application; or (6) any other reason justifying
relief from the operation of the judgment. The motion shall be made within a
reasonable time, and for reasons (1), (2), and (3) not more than one year after the
judgment, order, or proceeding was entered or taken. A motion under this sub-
division (b) does not affect the finality of a judgment or suspend its operation.
This rule does not limit the power of a court to entertain an independent action
to relieve a party from a judgment, order, or proceeding, or to grant relief to a
defendant not actually personally notified as provided in Title 28, U.S.C., §1655,
or to set aside a judgment for fraud upon the court. Writs of coram nobis, coram
vobis, audita querela, and bills of review and bills in the nature of a bill of review,
are abolished, and the procedure for obtaining any relief from a judgment shall
be by motion as prescribed in these rules or by any independent action.

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Dec. 29, 1948, eff. Oct. 20,
1949; Mar. 2, 1987, eff. Aug. 1, 1987.

Rule 61. Harmless Error

No error in either the admission or the exclusion of evidence and no error
or defect in any ruling or order or in anything done or omitted by the court or by
any of the parties is ground for granting a new trial or for setting aside a verdict or
for vacating, modifying or otherwise disturbing a judgment or order, unless
refusal to take such action appears to the court inconsistent with substantial jus-
tice. The court at every stage of the proceeding must disregard any error or defect
in the proceeding which does not affect the substantial rights of the parties.

Rule 62. Stay of Proceedings to Enforce a Judgment

(a) Automatic Stay; Exceptions — Injunctions, Receiverships, and Patent
Accountings. Exceptasstated herein, no executionshallissue uponajudgmentnor
shall proceedings be taken for its enforcement until the expiration of 10 days after its
entry. Unless otherwise ordered by the court, an interlocutory or final judgment in
an action for an injunction or in a receivership action, or a judgment or order direct-
ing an accounting in an action for infringement of letters patent, shall not be stayed
during the period after its entry and until an appeal is taken or during the pendency
of an appeal. The provisions of subdivision (c) of this rule govern the suspending,
modifying, restoring, or granting of an injunction during the pendency of an appeal.

(b) Stay on Motion for New Trial or for Judgment. In its discretion and
on such conditions for the security of the adverse party as are proper, the court
may stay the execution of or any proceedings to enforce a judgment pending
the disposition of a motion for a new trial or to alter or amend a judgment made
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pursuant to Rule 59, or of a motion for relief from a judgment or order made
pursuant to Rule 60, or of a motion for judgment in accordance with a motion
for a directed verdict made pursuant to Rule 50, or of a motion for amendment
to the findings or for additional findings made pursuant to Rule 52(b).

(c) Injunction Pending Appeal. When an appeal is taken from an inter-
locutory or final judgment granting, dissolving, or denying an injunction, the
court in its discretion may suspend, modify, restore, or grant an injunction during
the pendency of the appeal upon such terms as to bond or otherwise as it con-
siders proper for the security of the rights of the adverse party. If the judgment
appealed from is rendered by a district court of three judges specially constituted
pursuant to a statute of the United States, no such order shall be made except
(1) by such court sitting in open court or (2) by the assent of all the judges of such
court evidenced by their signatures to the order.

(d) Stay upon Appeal. When an appeal is taken the appellant by giving a
supersedeas bond may obtain a stay subject to the exceptions contained in
subdivision (a) of this rule. The bond may be given at or after the time of filing
the notice of appeal or of procuring the order allowing the appeal, as the case
may be. The stay is effective when the supersedeas bond is approved by the court.

(e) Stay in Favor of the United States or Agency Thereof. When an appeal
is taken by the United States or an officer or agency thereof or by direction of any
department of the Government of the United States and the operation or enforce-
ment of the judgment is stayed, no bond, obligation, or other security shall be
required from the appellant.

(f) Stay According to State Law. In any state in which a judgment is a lien
upon the property of the judgment debtor and in which the judgment debtor is
entitled to a stay of execution, a judgment debtor is entitled, in the district court
held therein, to such stay as would be accorded the judgment debtor had the
action been maintained in the courts of that state.

(g) Power of Appellate Court Not Limited. The provisions in this rule do
not limit any power of an appellate court or of a judge or justice thereof to stay
proceedings during the pendency of an appeal or to suspend, modify, restore, or
grant an injunction during the pendency of an appeal or to make any order appro-
priate to preserve the status quo or the effectiveness of the judgment subsequently
to be entered.

(h) Stay of Judgment as to Multiple Claims or Multiple Parties. When a
court has ordered a final judgment under the conditions stated in Rule 54(b), the
court may stay enforcement of that judgment until the entering of a subsequent
judgment or judgments and may prescribe such conditions as are necessary to
secure the benefit thereof to the party in whose favor the judgment is entered.
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As amended Dec. 27, 1946, eff. Mar. 19, 1948; Dec. 29, 1948, eff. Oct. 20,
1949; Apr. 17, 1961, eff. July 19, 1961; Mar. 2, 1987, eff. Aug. 1, 1987.

Rule 63. Inability of a Judge to Proceed

If a trial or hearing has been commenced and the judge is unable to
proceed, any other judge may proceed with it upon certifying familiarity with the
record and determining that the proceedings in the case may be completed with-
out prejudice to the parties. In a hearing or trial without a jury, the successor
judge shall at the request of a party recall any witness whose testimony is mater-
ial and disputed and who is available to testify again without undue burden. The
successor judge may also recall any other witness.

As amended Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 30, 1991, eff. Dec. 1, 1991.

ADVISORY COMMITTEE NOTES, 1991 AMENDMENTS

The revision substantially displaces the former rule. The former rule was limited to
the disability of the judge, and made no provision for disqualification or possible
other reasons for the withdrawal of the judge during proceedings. In making provi-
sion for other circumstances, the revision is not intended to encourage judges to dis-
continue participation in a trial for any but compelling reasons. Cf. United States v.
Lane, 708 F.2d 1394, 1395-1397 (9th cir. 1983). Manifestly, a substitution should not
be made for the personal convenience of the court, and the reasons for a substitution
should be stated on the record.

VIII. Provisional and Final Remedies and Special Proceedings
Rule 64. Seizure of Person or Property

At the commencement of and during the course of an action, all remedies
providing for seizure of person or property for the purpose of securing satisfaction
of the judgment ultimately to be entered in the action are available under the
circumstances and in the manner provided by the law of the state in which the
district court is held, existing at the time the remedy is sought, subject to the follow-
ing qualifications: (1) any existing statute of the United States governs to the extent
to which it is applicable; (2) the action in which any of the foregoing remedies is
used shall be commenced and prosecuted or, if removed from a state court, shall
be prosecuted after removal, pursuant to these rules. The remedies thus available
include arrest, attachment, garnishment, replevin, sequestration, and other
corresponding or equivalent remedies, however designated and regardless of
whether by state procedure the remedy is ancillary to an action or must be obtained
by an independent action.
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Rule 65. Injunctions

(a) Preliminary Injunction.

(1) Notice. No preliminary injunction shall be issued without notice to the
adverse party.

(2) Consolidation of Hearing with Trial on Merits. Before or after the
commencement of the hearing of an application for a preliminary injunction, the
court may order the trial of the action on the merits to be advanced and consolidated
with the hearing of the application. Even when this consolidation isnot ordered, any
evidence received upon an application for a preliminary injunction which would be
admissible upon the trial on the merits becomes part of the record on the trial and
need not be repeated upon the trial. This subdivision (a) (2) shall be so construed
and applied as to save to the parties any rights they may have to trial by jury.

(b) Temporary Restraining Order; Notice; Hearing; Duration. Atemporary
restraining order may be granted without written or oral notice to the adverse party
or that party’s attorney only if (1) it clearly appears from specific facts shown by affi-
davitor by the verified complaint thatimmediate and irreparable injury loss or dam-
age will result to the applicant before the adverse party or that party’s attorney can
be heard in opposition, and (2) the applicant’s attorney certifies to the court in writ-
ing the efforts, if any, which have been made to give the notice and the reasons sup-
porting the claim that notice should not be required. Every temporary restraining
order granted without notice shall be indorsed with the date and hour of issuance;
shall be filed forthwith in the clerk’s office and entered of record; shall define the
injury and state why it is irreparable and why the order was granted without notice;
and shall expire by its terms within such time after entry, not to exceed 10 days, as
the court fixes, unless within the time so fixed the order, for good cause shown, is
extended for a like period or unless the party against whom the order is directed
consents that it may be extended for a longer period. The reasons for the extension
shall be entered of record. In case a temporary restraining order is granted without
notice, the motion for a preliminary injunction shall be set down for hearing at
the earliest possible time and takes precedence of all matters except older matters
of the same character; and when the motion comes on for hearing the party who
obtained the temporary restraining order shall proceed with the application for a
preliminary injunction and, if the party does not do so, the court shall dissolve the
temporary restraining order. On 2 days’ notice to the party who obtained the
temporary restraining order without notice or on such shorter notice to that party as
the court may prescribe, the adverse party may appear and move its dissolution or
modification and in that event the court shall proceed to hear and determine such
motion as expeditiously as the ends of justice require.

(¢) Security. Norestraining order or preliminary injunction shall issue except
upon the giving of security by the applicant, in such sum as the court deems
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proper, for the payment of such costs and damages as may be incurred or suffered
by any party who is found to have been wrongfully enjoined or restrained. No such
security shall be required of the United States or of an officer or agency thereof.

The provisions of Rule 65.1 apply to a surety upon a bond or undertaking
under this rule.

(d) Form and Scope of Injunction or Restraining Order. Everyorder granting
an injunction and every restraining order shall set forth the reasons for its issuance;
shall be specific in terms; shall describe in reasonable detail, and not by reference to
the complaint or other document, the act or acts sought to be restrained; and is bind-
ing only upon the parties to the action, their officers, agents, servants, employees,
and attorneys, and upon those persons in active concert or participation with them
who receive actual notice of the order by personal service or otherwise.

(e) Employer and Employee; Interpleader; Constitutional Cases. These
rules do not modify any statute of the United States relating to temporary restrain-
ing orders and preliminary injunctions in actions affecting employer and
employee; or the provisions of Title 28, U.S.C., §2361, relating to preliminary
injunctions in actions of interpleader or in the nature of interpleader; or Title 28,
U.S.C., §2284, relating to actions required by Act of Congress to be heard and
determined by a district court of three judges.

(f) Copyright Impoundment. This rule applies to copyright impoundment
proceedings.

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Dec. 29, 1948, eft. Oct. 20,
1949; Feb 28, 1966, eff. July 1, 1966; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 23,
2001, eff. Dec. 1, 2001.

ADVISORY COMMITTEE NOTES, 1996 AMENDMENTS

Subdivision (b). In view of the possibly drastic consequences of a temporary
restraining order, the opposition should be heard, if feasible, before the order is
granted. Many judges have properly insisted that, when time does not permit of
formal notice of the application to the adverse party, some expedient, such as tele-
phonic notice to the attorney for the adverse party, be resorted to if this can reason-
ably be done. On occasion, however, temporary restraining orders have been issued
without any notice when it was feasible for some fair, although informal, notice to
be given. . . .

Heretofore the first sentence of subdivision (b), in referring to a notice “served”
on the “adverse party” on which a “hearing” could be held, perhaps invited the inter-
pretation that the order might be granted without notice if the circumstances did not
permit of a formal hearing on the basis of a formal notice. The subdivision is
amended to make it plain that informal notice, which may be communicated to the
attorney rather than the adverse party, is to be preferred to no notice at all.
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Before notice can be dispensed with, the applicant’s counsel must give his cer-
tificate as to any efforts made to give notice and the reasons why notice should not
be required. This certificate is in addition to the requirement of an affidavit or veri-
fied complaint setting forth the facts as to the irreparable injury which would result
before the opposition could be heard. . . .

Rule 65.1. Security: Proceedings Against Sureties

Whenever these rules, including the Supplemental Rules for Certain
Admiralty and Maritime Claims, require or permit the giving of security by a party,
and security is given in the form of a bond or stipulation or other undertaking
with one or more sureties, each surety submits to the jurisdiction of the court and
irrevocably appoints the clerk of the court as the surety’s agent upon whom any
papers affecting the surety’s liability on the bond or undertaking may be served.
The surety’s liability may be enforced on motion without the necessity of an
independent action. The motion and such notice of the motion as the court
prescribes may be served on the clerk of the court, who shall forthwith mail
copies to the sureties if their addresses are known.

Added Feb. 28, 1966, eff. July 1, 1966; as amended Mar. 2, 1987, eff. Aug. 1,
1987.

Rule 66. Receivers Appointed by Federal Courts

An action wherein a receiver has been appointed shall not be dismissed
except by order of the court. The practice in the administration of estates by
receivers or by other similar officers appointed by the court shall be in accordance
with the practice heretofore followed in the courts of the United States or as
provided in rules promulgated by the district courts. In all other respects the
action in which the appointment of a receiver is sought or which is brought by or
against a receiver is governed by these rules.

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Dec. 29, 1948, eff. Oct. 20,
1949.

Rule 67. Deposit in Court

In an action in which any part of the relief sought is a judgment for a sum
of money or the disposition of a sum of money or the disposition of any other
thing capable of delivery, a party, upon notice to every other party, and by leave
of court, may deposit with the court all or any part of such sum or thing, whether
or not that party claims all or any part of the sum or thing. The party making
the deposit shall serve the order permitting deposit on the clerk of the court.
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Money paid into court under this rule shall be deposited and withdrawn in
accordance with the provisions of Title 28, U.S.C., §§2041, and 2042; the Act
of June 26, 1934, c. 756, §23, as amended (48 Stat. 1236, 58 Stat. §45), U.S.C,,
Title 31, §725v; or any like statute. The fund shall be deposited in an interest-
bearing account or invested in an interest-bearing instrument approved by
the court.

Asamended Dec. 29, 1948, eff. Oct. 20, 1949; Apr. 28, 1983, eff. Aug. 1, 1983.

ADVISORY COMMITTEE NOTES, 1983 AMENDMENTS

Rule 67 has been amended in three ways. The first change is the addition of the
clause in the first sentence. Some courts have construed the present rule to permit
deposit only when the party making it claims no interest in the fund or thing
deposited. F.g., Blasin-Stern v. Beech-Nut Life Savings Corp., 429 F. Supp. 533
(D. Puerto Rico 1975); Dinkins v. General Aniline & Film Corp., 214 I. Supp. 281
(S.D.N.Y. 1963). However, there are situations in which a litigant may wish to be
relieved of responsibility for a sum or thing, but continue to claim an interest in all
or part of it. In these cases the deposit-in-court procedure should be available; in
addition to the advantages to the party making the deposit, the procedure gives other
litigants assurance that any judgment will be collectable. The amendment is
intended to accomplish that.

The second change is the addition of a requirement that the order of deposit be
served on the clerk of the court in which the sum or thing is to be deposited. This is
simply to assure that the clerk knows what is being deposited and what his responsi-
bilities are with respect to the deposit. The latter point is particularly important since
the rule as amended contemplates that deposits will be placed in interest-bearing
accounts; the clerk must know what treatment has been ordered for the particular
deposit.

The third change is to require that any money be deposited in an interest-
bearing account or instrument approved by the court.

Rule 68. Offer of Judgment

At any time more than 10 days before the trial begins, a party defending
against a claim may serve upon the adverse party an offer to allow judgment to be
taken against the defending party for the money or property or to the effect spec-
ified in the offer, with costs then accrued. If within 10 days after the service of the
offer the adverse party serves written notice that the offer is accepted, either party
may then file the offer and notice of acceptance together with proof of service
thereof and thereupon the clerk shall enter judgment. An offer not accepted shall
be deemed withdrawn and evidence thereof is not admissible except in a pro-
ceeding to determine costs. If the judgment finally obtained by the offeree is not
more favorable than the offer, the offeree must pay the costs incurred after the
making of the offer. The fact that an offer is made but not accepted does not
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preclude a subsequent offer. When the liability of one party to another has been
determined by verdict or order or judgment, but the amount or extent of the lia-
bility remains to be determined by further proceedings, the party adjudged liable
may make an offer of judgment, which shall have the same effect as an offer made
before trial if it is served within a reasonable time not less than 10 days prior to
the commencement of hearings to determine the amount or extent of liability.

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Feb. 28, 19606, eff. July 1,
1966; Mar. 2, 1987, eff. Aug. 1, 1987.

Rule 69. Execution

(a) In General. Process to enforce a judgment for the payment of money
shall be a writ of execution, unless the court directs otherwise. The procedure on
execution, in proceedings supplementary to and in aid of a judgment, and in pro-
ceedings on and in aid of execution shall be in accordance with the practice and
procedure of the state in which the district court is held, existing at the time the
remedy is sought, except that any statute of the United States governs to the extent
that it is applicable. In aid of the judgment or execution, the judgment creditor
or a successor in interest when that interest appears of record, may obtain discov-
ery from any person, including the judgment debtor, in the manner provided
in these rules or in the manner provided by the practice of the state in which the
district court is held.

(b) Against Certain Public Officers. When a judgment has been entered
against a collector or other officer of revenue under the circumstances stated in
Title 28, U.S.C., §2006, or against an officer of Congress in an action mentioned
in the Act of March 3, 1875, ch. 130, §8 (18 Stat. 401), U.S.C., Title 2, §118, and
when the court has given the certificate of probable cause for the officer’s act as
provided in those statutes, execution shall not issue against the officer or the
officer’s property but the final judgment shall be satisfied as provided in such
statutes.

As amended Dec. 29, 1948, eff. Oct. 20, 1949; Mar. 30, 1970, eff. July 1,
1970; Mar. 2, 1987, eff. Aug. 1, 1987.

Rule 70. Judgment for Specific Acts; Vesting Title

If a judgment directs a party to execute a conveyance of land or to deliver
deeds or other documents or to perform any other specific act and the party fails
to comply within the time specified, the court may direct the act to be done at
the cost of the disobedient party by some other person appointed by the court
and the act when so done has like effect as if done by the party. On application
of the party entitled to performance, the clerk shall issue a writ of attachment or
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sequestration against the property of the disobedient party to compel obedience
to the judgment. The court may also in proper cases adjudge the party in con-
tempt. If real or personal property is within the district, the court in lieu of direct-
ing a conveyance thereof may enter a judgment divesting the title of any party and
vesting it in others and such judgment has the effect of a conveyance executed in
due form of law. When any order or judgment is for the delivery of possession, the
party in whose favor it is entered is entitled to a writ of execution or assistance
upon application to the clerk.

Rule 71. Process in Behalf of and Against Persons Not Parties

When an order is made in favor of a person who is not a party to the action,
that person may enforce obedience to the order by the same process as if a party;
and, when obedience to an order may be lawfully enforced against a person who
is not a party, that person is liable to the same process for enforcing obedience to
the order as if a party.

As amended Mar. 2, 1987, eff. Aug. 1, 1987.

Rule 71A. Condemnation of Property

(a) Applicability of Other Rules. The Rules of Civil Procedure for the
United States District Courts govern the procedure for the condemnation of real
and personal property under the power of eminent domain, except as otherwise
provided in this rule.

(b) Joinder of Properties. The plaintiff may join in the same action one or
more separate pieces of property, whether in the same or different ownership and
whether or not sought for the same use.

(c) Complaint.

(1) Caption. The complaintshall containa caption as provided in Rule 10(a),
except that the plaintiff shall name as defendants the property, designated gener-
ally by kind, quantity, and location, and at least one of the owners of some part of
or interest in the property.

(2) Contents. The complaint shall contain a short and plain statement of the
authority for the taking, the use for which the property is to be taken, a descrip-
tion of the property sufficient for its identification, the interests to be acquired,
and as to each separate piece of property a designation of the defendants who
have been joined as owners thereof or of some interest therein. Upon the com-
mencement of the action, the plaintiff need join as defendants only the persons
having or claiming an interest in the property whose names are then known, but
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prior to any hearing involving the compensation to be paid for a piece of prop-
erty, the plaintiff shall add as defendants all persons having or claiming an inter-
est in that property whose names can be ascertained by a reasonably diligent
search of the records, considering the character and value of the property
involved and the interests to be acquired, and also those whose names have other-
wise been learned. All others may be made defendants under the designation
“Unknown Owners.” Process shall be served as provided in subdivision (d) of this
rule upon all defendants, whether named as defendants at the time of the com-
mencement of the action or subsequently added, and a defendant may answer as
provided in subdivision (e) of this rule. The court meanwhile may order such
distribution of a deposit as the facts warrant.

(3) Filing. In addition to filing the complaint with the court, the plaintiff
shall furnish to the clerk at least one copy thereof for the use of the defendants
and additional copies at the request of the clerk or of a defendant.

(d) Process.

(1) Notice; Delivery. Upon the filing of the complaint the plaintiff shall forth-
with deliver to the clerk joint or several notices directed to the defendants named
or designated in the complaint. Additional notices directed to defendants subse-
quently added shall be so delivered. The delivery of the notice and its service have
the same effect as the delivery and service of the summons under Rule 4.

(2) Same; Form. Each notice shall state the court, the title of the action, the
name of the defendant to whom it is directed, that the action is to condemn prop-
erty, a description of the defendant’s property sufficient for its identification, the
interest to be taken, the authority for the taking, the uses for which the property is to
be taken, that the defendant may serve upon the plaintiff's attorney an answer within
20 days after service of the notice, and that the failure so to serve an answer consti-
tutes a consent to the taking and to the authority of the court to proceed to hear the
action and to fix the compensation. The notice shall conclude with the name of the
plaintiff's attorney and an address within the district in which action is brought
where the attorney may be served. The notice need contain a descr1pt1on of no other
property than that to be taken from the defendants to whom it is directed.

(3) Service of Notice.

(A) Personal Service. Personal service of the notice (but without copies of
the complaint) shall be made in accordance with Rule 4 upon a defendant whose
residence is known and who resides within the United States or a territory subject
to the administrative or judicial jurisdiction of the United States.

(B) Service by Publication. Upon the filing of a certificate of the plaintiff’s
attorney stating that the attorney believes a defendant cannot be personally
served, because after diligent inquiry within the state in which the complaint
is filed the defendant’s place of residence cannot be ascertained by the plaintiff or,
if ascertained, that it is beyond the territorial limits of personal service as provided
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in this rule, service of the notice shall be made on this defendant by publication
in a newspaper published in the county where the property is located, or if there
is no such newspaper, then in a newspaper having a general circulation where the
property is located, once a week for not less than three successive weeks. Prior to
the last publication, a copy of the notice shall also be mailed to a defendant who
cannot be personally served as provided in this rule but whose place of residence
is then known. Unknown owners may be served by publication in like manner by
a notice addressed to “Unknown Owners.”

Service by publication is complete upon the date of the last publication.
Proof of publication and mailing shall be made by certificate of the plaintiff’s
attorney, to which shall be attached a printed copy of the published notice with
the name and dates of the newspaper marked thereon.

(4) Return; Amendment. Proof of service of the notice shall be made and
amendment of the notice or proof of its service allowed in the manner provided
for the return and amendment of the summons under Rule 4.

(e) Appearance or Answer. Ifa defendant has no objection or defense to the
taking of the defendant’s property, the defendant may serve a notice of appearance
designating the property in which the defendant claims to be interested. Thereafter
the defendant shall receive notice of all proceedings affecting it. If a defendant has
any objection or defense to the taking of the property, the defendant shall serve an
answer within 20 days after the service of notice upon the defendant. The answer
shall identify the property in which the defendant claims to have an interest, state
the nature and extent of the interest claimed, and state all the defendant’s objec-
tions and defenses to the taking of the property. A defendant waives all defenses and
objections not so presented, but at the trial of the issue of just compensation,
whether or not the defendant has previously appeared or answered, the defendant
may present evidence as to the amount of the compensation to be paid for the prop-
erty, and the defendant may share in the distribution of the award. No other plead-
ing or motion asserting any additional defense or objection shall be allowed.

(f) Amendment of Pleadings. Without leave of court, the plaintiff may
amend the complaint at any time before the trial of the issue of compensation
and as many times as desired, but no amendment shall be made which will result
in a dismissal forbidden by subdivision (i) of this rule. The plaintiff need not
serve a copy of an amendment, but shall serve notice of the filing, as provided in
Rule 5(b), upon any party affected thereby who has appeared and, in the manner
provided in subdivision (d) of this rule, upon any party affected thereby who has
not appeared. The plaintiff shall furnish to the clerk of the court for the use of the
defendants at least one copy of each amendment, and he shall furnish additional
copies on the request of the clerk or of a defendant. Within the time allowed by
subdivision (e) of this rule a defendant may serve an answer to the amended
pleading, in the form and manner and with the same effect as there provided.
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(g) Substitution of Parties. If a defendant dies or becomes incompetent or
transfers an interest after the defendant’s joinder, the court may order substitution
of the proper party upon motion and notice of hearing. If the motion and notice
of hearing are to be served upon a person not already a party, service shall be
made as provided in subdivision (d)(3) of this rule.

(h) Trial. If the action involves the exercise of the power of eminent domain
under the law of the United States, any tribunal specially constituted by an Act of
Congress governing the case for the trial of the issue of just compensation shall
be the tribunal for the determination of that issue; but if there is no such specially
constituted tribunal any party may have a trial by jury of the issue of just com-
pensation by filing a demand therefor within the time allowed for answer or
within such further time as the court may fix, unless the court in its discretion
orders that, because of the character, location, or quantity of the property to be
condemned, or for other reasons in the interest of justice, the issue of compensation
shall be determined by a commission of three persons appointed by it.

In the event thata commission is appointed the court may direct that not more
than two additional persons serve as alternate commissioners to hear the case and
replace commissioners who, prior to the time when a decision is filed, are found by
the court to be unable or disqualified to perform their duties. An alternate who does
not replace a regular commissioner shall be discharged after the commission ren-
ders its final decision. Before appointing the members of the commission and alter-
nates the court shall advise the parties of the identity and qualifications of each
prospective commissioner and alternate and may permit the parties to examine
each such designee. The parties shall not be permitted or required by the court to
suggest nominees. Fach party shall have the right to object for valid cause to the
appointment of any person as a commissioner or alternate. If a commission is
appointed it shall have the authority of a master provided in Rule 53(c) and pro-
ceedings before it shall be governed by the provisions of Rule 53(d). Its action and
report shall be determined by a majority and its findings and report shall have the
effect, and be dealt with by the court in accordance with the practice, prescribed in
Rule 53(e), (f) and (g). Trial of all issues shall otherwise be by the court.

(1) Dismissal of Action.

(1) As of Right. If no hearing has begun to determine the compensation to
be paid for a piece of property and the plaintiff has not acquired the title or a lesse
interest in or taken possession, the plaintiff may dismiss the action as to that prop-
erty, without an order of the court, by filing a notice of dismissal setting forth a
brief description of the property as to which the action is dismissed.

(2) By Stipulation. Before the entry of any judgment vesting the plaintiff
with title or a lesser interest in or possession of property, the action may be dis-
missed in whole or in part, without an order of the court, as to any property by fil-
ing a stipulation of dismissal by the plaintiff and the defendant affected thereby;
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