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PREFACE

The federal procedural system flows from four major sources of law: (1) the
Constitution of the United States, (2) the Federal Rules (of Civil and Appellate
Procedure), (3) the Judiciary Code (collected in Title 28 of the United States
Code), and (4) cases applying and interpreting these three bodies of law. All four
of these sources are represented in this volume; cases interpreting each of them
appear in the casebook accompanying this volume. This volume is intended to
serve as a rules supplement for any civil procedure course. The statutes and rules
reflect amendments through January 31, 2006. I am grateful to Louis Morin for
help in preparing this supplement.

Stephen C. Yeazell
May 2006

xi







NOTE ON THE FEDERAL RULES
OF CIVIL PROCEDURE

The Federal Rules of Civil Procedure govern the conduct of civil trials in federal
courts. Their authority comes from Congress, but, unlike the Judiciary Code
(Title 28 of the United States Code, found at page 378 of this supplement), the
Rules are not a product of direct congressional legislation. Instead Congress has
enacted 28 U.S.C. §2072 (the Rules Enabling Act), which authorizes the Supreme
Court to promulgate rules of procedure.

Although the Rules Enabling Act gives the Supreme Court power to promul-
gate the Rules, the Justices do not in practice do the actual drafting. That process
instead occurs in committees of the Judicial Conference, a supervisory and
administrative arm of the federal courts. In 1988 a set of amendments to 28
U.S.C. §§2071-2074 formalized this committee process. Under these provisions
the Judicial Conference appoints a standing committee on rules of practice, pro-
cedure, and evidence. This standing committee screens all recommendations for
consistency. The Judicial Conference may also appoint committees with a more
defined jurisdiction — for example, civil rules, rules of evidence, bankruptey rules.
Judges, practitioners, and scholars are appointed to these advisory committees.
Fach advisory committee considers proposals for amendments to the Rules, cir-
culates drafts of proposed amendments to members of the bench and bar, revises
in light of their comments, and then transmits the revised proposals to the
Committee on Practice and Procedure, which reports to the Judicial Conference,
which in turn recommends changes to the Supreme Court. In recent years the
process surrounding Rule amendments has become more “transparent” — open
to public and professional comment — and simultaneously slower and more
contested.

The Court, if it concurs with the proposals, officially promulgates the revised
Rules by May 1, to take effect on December 1 of the same year if Congress does
not act in the meantime. The Court has rarely rejected outright a Rules amend-
ment recommended by the Judicial Conference (although several justices have
on occasion dissented from the promulgation of various sets of amendments).

Like the Supreme Court, Congress has usually acceded to the recommen-
dations of the Judicial Conference. As with the Court, however, there have been
exceptions. In the instance of the 1993 amendments, Congress came very close
to exercising its power of disapproval in connection with the discovery rules; a bill
that would have blocked the implementation of those proposals passed the House
of Representatives and died in the Senate only when that body adjourned without
having acted on it.
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Note on the Federal Rules of Civil Procedure

The original Rules were promulgated in 1938. Since then there have been
significant revisions in 1948, 1961, 1963, 1966, 1970, 1983, 1985, 1987, 1991,
1993, 1995, 2000, and 2003 (with technical amendments in 1971, 1975, 1996,
1997, 1999, 2001, 2002, and 2005). The most important changes in the past
30 years have been:

the 1966 amendments, which revised the rules for joinder of claims and parties;

the 1970 amendments, which revamped discovery procedures;

the 1983 amendments, which strengthened judicial control over the pretrial
process and stiffened sanctions provisions;

the 1993 amendments, which changed the conception of service of process and
discovery and revised the sanctions provisions of Rule 11.

the 2000 amendments, which further altered the rules for discovery and rewrote
the Supplemental Admiralty Rules.

the 2003 amendments, which revised Rule 23, governing class actions, and
rewrote the rules governing jury instructions and special masters.

This supplement reprints portions of the advisory committee’s notes for sig-
nificant amendments after the Rule in question. Though they do not have the
force of law, these notes often serve the same function for the Rules that legislative
history does for statutes.

The Rules have been influential beyond the federal courts. A number of
states (by one count about 35 of the 50 states) have chosen to adopt the Rules to
govern their civil procedure, so that many lawyers who practice primarily in state
courts will find their procedural systems similar or identical to the Rules model.
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PART I

RULES AND STATUTES







FEDERAL RULES OF CIVIL
PROCEDURE FOR THE
UNITED STATES DISTRICT COURTS

As Amended Through December 31, 2005
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TABLE OF RULES
Scope of Rules — One Form of Action

Rule
1. Scope and Purpose of Rules
2. One Form of Action

Commencement of Action; Service of Process, Pleadings, Motions, and Orders

Rule

3. Commencement of Action

4. Summons

Form
Issuance

Service with Complaint; by Whom Made
Waiver of Service; Duty to Save Costs of Service; Request to Waive
Service upon Individuals Within a Judicial District of the United States
Service upon Individuals in a Foreign Country

Service upon Infants and Incompetent Persons

Service upon Corporations and Associations

Serving the United States, Its Agencies, Corporations,
Officers, or Employees

Service upon Foreign, State, or Local Governments
Territorial Limits of Effective Service
Proof of Service
Time Limit for Service

Seizure of Property; Service of Summons Not Feasible
vice of Other Process
Generally
Enforcement of Orders: Commitment for Civil Contempt
vice and Filing of Pleadings and Other Papers
Service: When Required

Making Service
Same: Numerous Defendants
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Federal Rules of Civil Procedure

) Filing; Certificate of Service
(e) Filing with the Court Defined

) Computation

(b) Enlargement

(¢) Unaffected by Expiration of Term [Rescinded]
(d) For Motions — Affidavits

(e) Additional Time After Certain Kinds of Service

_ HI. Pleadings and Motions

Rule

7.

7.1

10.

11

Pleadings Allowed; Form of Motions
(a) Pleadings
(b) Motions and Other Papers
(¢} Demurrers, Pleas, Etc., Abolished
Disclosure Statement
(a) Who Must File: Nongovernmental Corporate Party
(b) Time for Filing; Supplemental Filing
General Rules of Pleading
(a) Claims for Relief
(b) Defenses; Form of Denials
(c¢) Affirmative Defenses
(d) Effect of Failure to Deny
(e) Pleading to Be Concise and Direct; Consistency
(f) Construction of Pleadings
Pleading Special Matters

Capacity

Fraud, Mistake, Condition of the Mind

Conditions Precedent

Official Document or Act

Judgment

Time and Place

Special Damage

Admiralty and Maritime Claims
m of Pleadings

Caption; Names of Parties

Paragraphs; Separate Statements
(c) Adoption by Reference; Exhibits
Signing of Pleadings, Motions, and Other Papers; Representations to Court;
Sanctions
(a) Signature
(b) Representations to Court
(c) Sanctions

(1) How Initiated
(A) By Motion
(B) On Court’s Initiative
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Federal Rules of Civil Procedure

Iv.

(2) Nature of Sanction; Limitations
(3) Order
(d) TInapplicability to Discovery
12.  Defenses and Objections — When and How Presented — by Pleading or
Motion — Motion for Judgment on the Pleadings
(a) When Presented

(b) How Presented

(c) Motion for Judgment on the Pleadings

(d) Preliminary Hearings

(e) Motion for More Definite Statement

(f) Motion to Strike

(g) Consolidation of Defenses in Motion

(h) Waiver or Preservation of Certain Defenses
13.  Counterclaim and Cross-Claim

(a) Compulsory Counterclaims

(b) Permissive Counterclaims

(¢) Counterclaim Exceeding Opposing Claim

(d) Counterclaim Against the United States

(¢) Counterclaim Maturing or Acquired After Pleading

() Omitted Counterclaim

(g) Cross-Claim Against Co-Party

(h) Joinder of Additional Parties

(i) Separate Trials; Separate Judgments

14, Third-Party Practice
(a) When Defendant May Bring In Third Party
(b) When Plaintiff May Bring In Third Party
(¢) Admiralty and Maritime Claims

15.  Amended and Supplemental Pleadings
(a) Amendments
(b) Amendments to Conform to the Evidence
(c) Relation Back of Amendments
(d) Supplemental Pleadings

16.  Pretrial Conferences; Scheduling; Management

(a) Pretrial Conferences; Objectives
(b) Scheduling and Planning
(¢) Subjects for Consideration at Pretrial Conferences
(d) Final Pretrial Conference
(e) Pretrial Orders
{(f) Sanctions
Parties
Rule

17.  Parties Plaintiff and Defendant; Capacity
(a) Real Party in Interest
(b) Capacity to Sue or Be Sued

(c) Infants or Incompetent Persons




18.

19.

20.

21
22
23.

23.1
23.2
24.

25.

Federal Rules of Civil Procedure

Joinder of Claims and Remedies
(a) Joinder of Claims
(b) Joinder of Remedies; Fraudulent Conveyances
Joinder of Persons Needed for Just Adjudication
(a) Persons to Be Joined If Feasible
(b) Determination by Court Whenever Joinder Not Feasible
(¢) Pleading Reasons for Nonjoinder
(d) Exception of Class Actions
Permissive Joinder of Parties
(a) Permissive Joinder
(b) Separate Trials
Misjoinder and Nonjoinder of Parties
Interpleader
Class Actions
(a) Prerequisites to a Class Action
(b} Class Actions Maintainable
(c) Determining by Order Whether to Certify a Class Action; Appointing
Class Counsel; Notice and Membership in Class; Judgment;
Multiple Classes and Subclasses
Otrders in Conduct of Actions
Settlement, Voluntary Dismissal, or Compromise
Appeals
Class Counsel
(1) Appointing Class Counsel
(2) Appointment Procedure
(h) Attorney Fees Award
(I) Motion for Award of Attorney Fees
(2) Objections to Motion
(3) Hearing and Findings
(4) Reference to Special Master or Magistrate Judge
Derivative Actions by Shareholders
Actions Relating to Unincorporated Associations
Intervention
(a) Intervention of Right
(b) Permissive Intervention
{(c) Procedure
Substitution of Parties
(a) Death
(b) Incompetency
(c) Transter of Interest
(d) Public Officers; Death or Separation from Office
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Depositions and Discovery

Rule

26.

General Provisions Governing Discovery; Duty of Disclosure




Federal Rules of Civil Procedure

27.

28.

29.
30.

31.

(a)
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(b)
(c)

Required Disclosures; Methods to Discover Additional Matter
1) Initial Disclosures

2) Disclosure of Expert Testimony

3) Pretrial Disclosures

4) Form of Disclosures

5) Methods to Discover Additional Matter

Discovery Scope and Limits

e e e e

—

(1) In General

(2) Limitations

(3) Trial Preparation: Materials

(4) Trial Preparation: Experts

(5) Claims of Privilege or Protection of Trial Preparation

Materials
Protective Orders
Timing and Sequence of Discovery
Supplementation of Disclosures and Responses
Conference of Parties; Planning for Discovery
Signing of Disclosures, Discovery Requests, Responses,
and Objections

Depositions Before Action or Pending Appeal
(a

Before Action

(1) Petition

(2) Notice and Service

(3) Order and Examination
(4) Use of Deposition
Pending Appeal
Perpetuation by Action

Persons Before Whom Depositions May Be Taken

(a)
(b)
()

Within the United States
In Foreign Countries
Disqualification for Interest

Stipulations Regarding Discovery Procedure
Depositions upon Oral Examination

(a)
(b)

(©)
(d)

- O
~—

)
)

o 0

)
)
(c)

(
(
(
D
(
(

T ™

When Depositions May Be Taken; When Leave Required
Notice of Examination: General Requirements; Method of
Recording; Production of Documents and Things; Deposition of
Organization; Deposition by Telephone

Examination and Cross-Examination; Record of Examination; Oath;
Objections

Schedule and Duration; Motion to Terminate or Limit
Examination

Review by Witness; Changes; Signing

Certification and Filing by Officer; Exhibits; Copies

Failure to Attend or to Serve Subpoena; Expenses

positions upon Written Questions

Serving Questions; Notice
Officer to Take Responses and Prepare Record
Notice of Filing




VI

32.

33.

34.

35.

36.

37.

Trials

Rule
38.

Federal Rules of Civil Procedure

Use of Depositions in Court Proceedings
{a) Use of Depositions
b) Objection to Admissibility
¢) Form of Presentation
d) Effect of Errors and Iiregularities in Depositions
(1) Asto Notice
(2) As to Disqualification of Officer
(3) Asto Taking of Deposition
(4) As to Completion and Return of Deposition
[nterrogatories to Parties
(a) Availability
(b) Answers and Objections
(¢) Scope; Use at Trial
(d) Option to Produce Business Records
Production of Documents and Things and Entry upon Land for Inspection
and Other Purposes
{a) Scope
(b) Procedure
(¢) Persons Not Parties
Physical and Mental Examination of Persons
(a) Order for Examination
(b) Report of Examiner
Requests for Admission
(a) Request for Admission
(b) Effect of Admission
Failure to Make or Cooperate in Discovery: Sanctions
(a) Motion for Order Compelling Disclosure or Discovery
(1) Appropriate Court
(2) Motion
(3) Evasive or Incomplete Disclosure, Answer, or Response
(4) Expenses and Sanctions
(b) Failure to Comply with Order
(1) Sanctions by Court in District Where Deposition Is Taken
(2) Sanctions by Court in Which Action Is Pending
(c) Failure to Disclose; False or Misleading Disclosure; Refusal to Admit
(d) Failure of Party to Attend at Own Deposition or Serve Answers to
Interrogatories or Respond to Request for Inspection
(e) Subpoena of Person in Foreign Country [Abrogated|
(f) Expenses Against United States [Repealed]
(g) Failure to Participate in the Framing of a Discovery Plan

P N

Jury Trial of Right
(a) Right Preserved
(b) Demand




Federal Rules of Civil Procedure

39.

40.

41.

42.

43.

44.

44.1
45.

46.
47.

48.
49.

(c) Same: Specification of Issues
(d) Waiver
(e) Admiralty and Maritime Claims
Trial by Jury or by the Court
() By Jury
(b) By the Court

(c) Advisory Jury and Trial by Consent
Assignment of Cases for Trial

Dismissal of Actions

(a) Voluntary Dismissal: Effect Thereof

(1) By Plaintiff; by Stipulation
(2) By Order of Court

(b) Involuntary Dismissal: Effect Thereof

(¢) Dismissal of Counterclaim, Cross-Claim, or Third-Party Claim
(d) Costs of Previously Dismissed Action

Consolidation; Separate Trials

(a) Consolidation

(b) Separate Trials
Taking of Testimony

) Form
) Scope of Examination and Cross-Examination [Abrogated]
) Record of Excluded Evidence [Abrogated]
) Affirmation in Lieu of Oath
)
)

[=Fale]
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(
(
(
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Evidence on Motions
Interpreters

(
(

=

Proof of Official Record
(a) Authentication

(1) Domestic

(2) Foreign
(b) Lack of Record
(c) Other Proof
Determination of Foreign Law
Subpoena
(a) Form; Issuance
(b) Service
(¢) Protection of Persons Subject to Subpoenas
(d) Duties in Responding to Subpoena
(e) Contempt
Exceptions Unnecessary
Selection of Jurors
(a) Examination of Jurors
(b) Peremptory Challenges
(¢} Excuse
Number of Jurors — Participation in Verdict
Special Verdicts and Interrogatories
(a) Special Verdicts
(b) General Verdict Accompanied by Answer to Interrogatories




Federal Rules of Civil Procedure

50.  Judgment as a Matter of Law in Jury Trials; Alternative Motion for New
Trial; Conditional Rulings
(a) Judgment as a Matter of Law
(b) Renewing Motion for Judgment After Trial; Alternative Motion for
New Trial
(¢c) Granting Renewed Motion for Judgment as a Matter of Law;
Conditional Rulings; New Trial Motion
(d) Same: Denial of Motion for Judgment as a Matter of Law
51. Instructions to Jury; Objections; Preserving a Claim of Error
(a) Requests
(b) Instructions
(¢) Objections
(d) Assigning Error; Plain Error
52.  Findings by the Court; Judgment on Partial Findings
(a) Effect
(b) Amendment
(c) Judgment on Partial Findings
53.  Masters
(a) Appointment
(b) Order Appointing Master
(1) Notice
(2) Contents
(3) Entry of Order
(4) Amendment
Master’s Authority
Evidentiary Hearings
Master’s Orders
Master’s Reports
Action on Master’s Order, Report, or Recommendations
(1) Action
(2) Time to Object or Move
(3) Fact Findings
(4) Legal Conclusions
(5) Procedural Matters
(h) Compensation
(1) Fixing Compensation
(2) Payment
(3) Allocation
(i) Appointment of Magistrate Judge

e
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VII. Judgment

Rule
54.  Judgments; Costs

(a) Definition; Form

(b) Judgment upon Multiple Claims or Involving Multiple Parties
(¢} Demand for Judgment

10




Federal Rules of Civil Procedure

(d) Costs; Attorneys” Fees
(1) Costs Other than Attorneys’ Fees
(2) Attorneys’ Fees

55.  Default

(a} Entry

(b) Judgment
(1) By the Clerk
(2) By the Court

(c) Setting Aside Default
(d) Plaintiffs, Counterclaimants, Cross-Claimants
(e) Judgment Against the United States
56.  Summary Judgment
(a) For Claimant
(b} For Defending Party
(¢) Motion and Proceedings Thereon
(d) Case Not Fully Adjudicated on Motion
(e) Form of Affidavits; Further Testimony; Defense Required
(f) When Affidavits Are Unavailable
(g) Affidavits Made in Bad Faith
57.  Declaratory Judgments

58.  Entry of Judgment
{a) Separate Document
(b} Time of Entry
(c) Cost or Fee Awards
(d) Request for Entry
59.  New Trials; Amendment of Judgments

a
(b) Time for Motion
(¢) Time for Serving Affidavits
(d) On Court’s Initiative; Notice; Specifying Grounds
(e) Motion to Alter or Amend a Judgment
60.  Relief from Judgment or Order
(a) Clerical Mistakes
(b) Mistakes; Inadvertence; Excusable Neglect; Newly Discovered
Evidence; Fraud, etc.
61.  Harmless Error
62.  Stay of Proceedings to Enforce a Judgment
(a) Automatic Stay; Exceptions—Injunctions, Receiverships, and Patent
Accountings
Stay on Motion for New Trial or for Judgment
Injunction Pending Appeal
Stay upon Appeal
Stay in Favor of the United States or Agency Thereof
Stay According to State Law
Power of Appellate Court Not Limited
Stay of Judgment as to Multiple Claims or Multiple Parties
nability of a Judge to Proceed
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Federal Rules of Civil Procedure

VIIL. Provisional and Final Remedies and Special Proceedings

12

Rule
64.
65.

-

65.1
66.
67.
68.
69.

70.
71.

Seizure of Person or Property
Injunctions

(a)

b

P e e )
ORI N

c
d
€

(f)

Preliminary Injunction

(1) Notice

(2) Consolidation of Hearing with Trial on Merits
Temporary Restraining Order; Notice; Hearing; Duration

Security

Form and Scope of Injunction or Restraining Order
Employer and Employee; Interpleader; Constitutional Cases

Copyright Impoundment

Security: Proceedings Against Sureties

Receivers Appointed by Federal Courts

Deposit in Court
Offer of Judgment

Execution

(a)
(b)

In General
Against Certain Public Officers

Judgment for Specific Acts; Vesting Title
Process in Behalf of and Against Persons Not Parties
71A.  Condemnation of Property

(a)
(b)
()

(d)

TN e o
—

—. = JQ O
Re Nl NS

Applicability of Other Rules
Joinder of Properties
Complaint

(1) Caption

(2) Contents

(3) Filing

Process

(1) Notice; Delivery

(2) Same; Form
(3) Service of Notice
(A) Personal Service

(B) Service by Publication
(4) Return; Amendment
Appearance or Answer
Amendment of Pleadings
Substitution of Parties
Trial
Dismissal of Action
(1) As of Right
(2) By Stipulation
(3) By Order of the Court
(4) Effect
Deposit and Its Distribution

Condemnation Under a State’s Power of Eminent Domain

Costs




Federal Rules of Civil Procedure

IX.

XL

Special Proceedings

Rule

72.  Magistrate Judges; Pretrial Orders
(a) Nondispositive Matters
(b) Dispositive Motions and Prisoner Petitions

73.  Magistrate Judges; Trial by Consent and Appeal Options
(a) Powers; Procedure
(b) Consent
(c) Appeal

74.  Method of Appeal from Magistrate Judge to District Judge Under Title 28,
U.S.C. §636(c)(4) and Rule 73(d) [Abrogated]

75.  Proceedings on Appeal from Magistrate Judge to District Judge Under Rule
73(d) [Abrogated]

76.  Judgment of the District Judge on the Appeal Under Rule 73(d) and Costs
[Abrogated]

District Courts and Clerks

Rule g
77.  District Courts and Clerks
(a) District Courts Always Open
(b) Trials and Hearings; Orders in Chambers
(c) Clerk’s Office and Orders by Clerk
(d) Notice of Orders or Judgments
78.  Motion Day
79.  Books and Records Kept by the Clerk and Entries Therein
(a) Civil Docket
(b) Civil Judgments and Orders
(c) Indices; Calendars
(d) Other Books and Records of the Clerk
80.  Stenographer; Stenographic Report or Transcript as Evidence
(a) Stenographer [Abrogated]
(b) Official Stenographer [Abrogated]
(c) Stenographic Report or Transcript as Evidence

General Provisions

Rule
81.  Applicability in General

(a) Proceedings to Which the Rules Apply

(b) Scire Facias and Mandamus

(c) Removed Actions

(d) District of Columbia; Courts and Judges [Abrogated]
(e) Law Applicable

(f) References to Officer of the United States

—

82.  Jurisdiction and Venue Unaffected

13




Federal Rules of Civil Procedure

83.  Rules by District Courts; Judge’s Directives
(a}) Local Rules
(b) Procedures When There Is No Controlling Law
84.  Forms
85.  Title
86.  Effective Date

I. Scope of Rules — One Form of Action
Rule 1. Scope and Purpose of Rules

These rules govern the procedure in the United States district courts in all
suits of a civil nature whether cognizable as cases at law or in equity or in
admiralty, with the exceptions stated in Rule 81. They shall be construed
and administered to secure the just, speedy, and inexpensive determination of
every action.

As amended Dec. 29, 1948, eff. Oct. 20, 1949; Feb. 28, 1966, eff. July 1,
1966; Apr. 22, 1993, eff. Dec. 1, 1993.

Rule 2. One Form of Action

There shall be one form of action to be known as “civil action.”

II. Commencement of Action; Service of Process, Pleadings,
Motions, and Orders

Rule 3. Commencement of Action

A civil action is commenced by filing a complaint with the court.

Rule 4. Summons

(a) Form. The summons shall be signed by the clerk, bear the seal of the
court, identify the court and the parties, be directed to the defendant, and state
the name and address of the plaintiff’s attorney or, if unrepresented, of the
plaintiff. It shall also state the time within which the defendant must appear and
defend, and notify the defendant that failure to do so will result in a judgment
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by default against the defendant for the relief demanded in the complaint. The
court may allow a summons to be amended.

(b) Issuance. Upon or after filing the complaint, the plaintiff may present a
summons to the clerk for signature and seal. If the summons is in proper form,
the clerk shall sign, seal, and issue it to the plaintiff for service on the defendant.
A summons, or a copy of the summons if addressed to multiple defendants, shall
be issued for each defendant to be served.

(c) Service with Complaint; by Whom Made.

(1) A summons shall be served together with a copy of the complaint. The
plaintiff is responsible for service of a summons and complaint within the time
allowed under subdivision (m) and shall furnish the person effecting service with
the necessary copies of the summons and complaint.

(2) Service may be effected by any person who is not a party and who is at
least 18 years of age. At the request of the plaintiff, however, the court may direct
that service be effected by a United States marshal, deputy United States marshal,
or other person or officer specially appointed by the court for that purpose. Such
an appointment must be made when the plaintiff is authorized to proceed in

forma pauperis pursuant to 28 U.S.C. §1915 or is authorized to proceed as a
seaman under 28 U.S.C. §1916.

(d) Waiver of Service; Duty to Save Costs of Service; Request to Waive.

(1) A defendant who waives service of a summons does not thereby waive
any objection to the venue or to the jurisdiction of the court over the person of
the defendant.

(2) An individual, corporation, or association that is subject to service under
subdivision (e), (f), or (h) and that receives notice of an action in the manner
provided in this paragraph has a duty to avoid unnecessary costs of serving the
summons. To avoid costs, the plaintiff may notify such a defendant of the
commencement of the action and request that the defendant waive service of a
summons. The notice and request

(A) shall be in writing and shall be addressed directly to the defendant, if
an individual, or else to an officer or managing or general agent (or other agent
authorized by appointment or law to receive service of process) of a defendant
subject to service under subdivision (h);

(B) shall be dispatched through first-class mail or other reliable means;

(C) shall be accompanied by a copy of the complaint and shall identify
the court in which it has been filed,;

(D) shall inform the defendant, by means of a text prescribed in an offi-
cial form promulgated pursuant to Rule 84, of the consequences of compliance
and of a failure to comply with the request;

(E) shall set forth the date on which the request is sent;
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(F) shall allow the defendant a reasonable time to return the waiver,
which shall be at least 30 days from the date on which the request is sent, or
60 days from that date if the defendant is addressed outside any judicial district
of the United States; and

(G) shall provide the defendant with an extra copy of the notice and
request, as well as a prepaid means of compliance in writing.

If a defendant located within the United States fails to comply with a request for
waiver made by a plaintiff located within the United States, the court shall
impose the costs subsequently incurred in effecting service on the defendant
unless good cause for the failure be shown.

(3) A defendant that, before being served with process, timely returns a
waiver so requested is not required to serve an answer to the complaint until 60 days
after the date on which the request for waiver of service was sent, or 90 days
after that date if the defendant was addressed outside any judicial district of the
United States.

(4) When the plaintiff files a waiver of service with the court, the action shall
proceed, except as provided in paragraph (3), as if a summons and complaint had
been served at the time of filing the waiver, and no proof of service shall be required.

(5) The costs to be imposed on a defendant under paragraph (2) for failure
to comply with a request to waive service of a summons shall include the costs sub-
sequently incurred in effecting service under subdivision (e), (f), or (h), together
with the costs, including a reasonable attorney’s fee, of any motion required
to collect the costs of service.

(e) Service upon Individuals Within a Judicial District of the United
States. Unless otherwise provided by federal law, service upon an individual from
whom a waiver has not been obtained and filed, other than an infant or an incom-
petent person, may be effected in any judicial district of the United States:

(1) pursuant to the law of the state in which the district court is located, or
in which service is effected, for the service of a summons upon the defendant in
an action brought in the courts of general jurisdiction of the State; or

(2) by delivering a copy of the summons and of the complaint to the indi-
vidual personally or by leaving copies thereof at the individual’s dwelling house
or usual place of abode with some person of suitable age and discretion then
residing therein or by delivering a copy of the summons and of the complaint to
an agent authorized by appointment or by law to receive service of process.

(f) Service upon Individuals in a Foreign Country. Unless otherwise
provided by federal law, service upon an individual from whom a waiver has not
been obtained and filed, other than an infant or an incompetent person, may be
effected in a place not within any judicial district of the United States:

(1) by any internationally agreed means reasonably calculated to give notice,
such as those means authorized by the Hague Convention on the Service Abroad
of Judicial and Extrajudicial Documents; or
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(2) if there is no internationally agreed means of service or the applicable
international agreement allows other means of service, provided that service is
reasonably calculated to give notice:

(A) in the manner prescribed by the law of the foreign country for service
in that country in an action in any of its courts of general jurisdiction; or
(B) as directed by the foreign authority in response to a letter rogatory or
letter of request; or
(C) unless prohibited by the law of the foreign country, by
(i) delivery to the individual personally of a copy of the summons and
the complaint; or
(ii) any form of mail requiring a signed receipt, to be addressed and
dispatched by the clerk of the court to the party to be served; or

(3) by other means not prohibited by international agreement as may be

directed by the court.

(g) Service upon Infants and Incompetent Persons. Service upon an
infant or an incompetent person in a judicial district of the United States shall be
effected in the manner prescribed by the law of the state in which the service
is made for the service of summons or other like process upon any such defen-
dant in an action brought in the courts of general jurisdiction of that state. Service
upon an infant or an incompetent person in a place not within any judicial
district of the United States shall be effected in the manner prescribed by para-
graph (2)(A) or (2)(B) of subdivision (f) or by such means as the court may direct.

(h) Service upon Corporations and Associations. Unless otherwise pro-
vided by federal law, service upon a domestic or foreign corporation or upon a
partnership or other unincorporated association that is subject to suit under a
common name, and from which a waiver of service has not been obtained and
filed, shall be effected:

(1) in a judicial district of the United States in the manner prescribed for
individuals by subdivisions (e)(1), or by delivering a copy of the summons and of
the complaint to an officer, a managing or general agent, or to any other agent
authorized by appointment or by law to receive service of process and, if the agent
is one authorized by statute to receive service and the statute so requires, by also
mailing a copy to the defendant, or

(2) in a place not within any judicial district of the United States in any man-
ner prescribed for individuals by subdivision (f) except personal delivery as pro-

vided in paragraph (2)(C)(i) thereof.

(1) Serving the United States, Its Agencies, Corporations, Officers, or
Employees.
(1) Service upon the United States shall be effected
(A) by delivering a copy of the summons and of the complaint to the
United States attorney for the district in which the action is brought or to an
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assistant United States attorney or clerical employee designated by the United
States attorney in a writing filed with the clerk of the court or by sending a copy
of the summons and of the complaint by registered or certified mail addressed
to the civil process clerk at the office of the United States attorney and

(B) by also sending a copy of the summons and of the complaint by
registered or certified mail to the Attorney General of the United States at
Washington, District of Columbia, and

(C) in any action attacking the validity of an order of an officer or agency
of the United States not made a party, by also sending a copy of the summons
and of the complaint by registered or certified mail to the officer or agency.

(2)(A) Service on an agency or corporation of the United States, or an offi-
cer or employee of the United States sued only in an official capacity, is effected
by serving the United States in the manner prescribed by Rule 4(i)(1) and by also
sending a copy of the summons and complaint by registered or certified mail to
the officer, employee, agency, or corporation.

(B) Service on an officer or employee of the United States sued in an indi-
vidual capacity for acts or omissions occurring in connection with the perfor-
mance of duties on behalf of the United States — whether or not the officer or
employee is sued also in an official capacity — is effected by serving the United
States in the manner prescribed by Rule 4(i)(1) and by serving the officer or
employee in the manner prescribed by Rule 4(e), (f), or (g).

(3) The court shall allow a reasonable time to serve process under Rule 4(i)
for the purpose of curing the failure to serve:

(A) all persons required to be served in an action governed by Rule
4(i)(2)(A), if the plaintiff has served either the United States attorney or the
Attorney General of the United States, or

(B) the United States in an action governed by Rule 4(i)(2)(B), if the
plaintiff has served an officer or employee of the United States sued in an indi-
vidual capacity.

(j) Service upon Foreign, State, or Local Governments.

(1) Service upon a foreign state or a political subdivision, agency, or instru-
mentality thereof shall be effected pursuant to 28 U.S.C. §1608.

(2) Service upon a state, municipal corporation, or other governmental orga-
nization subject to suit shall be effected by delivering a copy of the summons and
of the complaint to its chief executive officer or by serving the summons and
complaint in the manner prescribed by the law of that state for the service of

ummons or other like process upon any such defendant.
‘\@f /“?/7

(k errltorlal Limits of Effective Service.

(1) Service of a summons or filing a waiver of service is effective to establish
jurisdiction over the person of a defendant

(A) who could be subjected to the jurisdiction of a court of general juris-
diction in the state in which the district court is located, or
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(B) who is a party joined under Rule 14 or Rule 19 and is served at a place
within a judicial district of the United States and not more than 100 miles from
the place from which the summons issues, or

(C) who is subject to the federal interpleader jurisdiction under 28 U.S.C.
§1335, or

(D) when authorized by a statute of the United States.

(2) If the exercise of jurisdiction is consistent with the Constitution and
laws of the United States, serving a summons or filing a waiver of service is also
effective, with respect to claims arising under federal law, to establish personal
jurisdiction over the person of any defendant who 1s not subject to the jurisdiction
of the courts of general jurisdiction of any state.

(1) Proof of Service. If service is not waived, the person effecting service
shall make proof thereof to the court. If service is made by a person other than
a United States marshal or deputy United States marshal, the person shall make
affidavit thereof. Proof of service in a place not within any judicial district of the
United States shall, if effected under paragraph (1) of subdivision (f), be made
pursuant to the applicable treaty or convention, and shall, if effected under
paragraph (2) or (3) thereof, include a receipt signed by the addressee or other
evidence of delivery to the addressee satisfactory to the court. Failure to make
proof of service does not affect the validity of the service. The court may allow
proof of service to be amended.

(m) Time Limit for Service. If service of the summons and complaint is not
made upon a defendant within 120 days after the filing of the complaint, the
court, upon motion or on its own initiative after notice to the plaintiff, shall
dismiss the action without prejudice as to that defendant or direct that service be
effected within a specified time; provided that if the plaintiff shows good cause
for the failure, the court shall extend the time for service for an appropriate
period. This subdivision does not apply to service in a foreign country pursuant to

subdivision (f) or (j)(1).

(n) Seizure of Property; Service of Summons Not Feasible.

(1) If a statute of the United States so provides, the court may assert jurisdic-
tion over property. Notice to claimants of the property shall then be sent in the
manner provided by the statute or by service of a summons under this rule.

(2) Upon a showing that personal jurisdiction over a defendant cannot, in
the district where the action is brought, be obtained with reasonable efforts by
service of summons in any manner authorized by this rule, the court may assert
jurisdiction over any of the defendant’s assets found within the district by seizing
the assets under the circumstances and in the manner provided by the law of the
state in which the district court is located.

As amended Jan. 21, 1963, eff. July 1, 1963; Feb. 28, 1966, eff. July 1, 1966;
Apr. 29, 1980, eff. Aug. 1, 1980; Pub. L. 97462, §2, Jan. 12, 1983, 96 Stat. 2527;
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Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 17, 2000,
eff. Dec. 1, 2000.

ADVISORY COMMITTEE NOTES, 1993 AND 2000 AMENDMENTS
1993 AMENDMENTS

Purposes of Revision. The general purpose of this revision is to facilitate
the service of the summons and complaint. The revised rule explicitly authorizes a
means for service of the summons and complaint on any defendant. While the meth-
ods of service so authorized always provide appropriate notice to persons against
whom claims are made, effective service under this rule does not assure that personal
jurisdiction has been established over the defendant served.

First, the revised rule authorizes the use of any means of service provided by the
law not only of the forum state, but also of the state in which a defendant is served,
unless the defendant is a minor or incompetent.

Second, the revised rule clarifies and enhances the cost-saving practice of secur-
ing the assent of the defendant to dispense with actual service of the summons and
complaint. This practice was introduced to the rule in 1983 by an act of Congress
authorizing “service-by-mail,” a procedure that effects economic service with coop-
eration of the defendant. Defendants that magnify costs of service by requiring
expensive service not necessary to achieve full notice of an action brought against
them are required to bear the wasteful costs. This provision is made available in
actions against defendants who cannot be served in the districts in which the actions
are brought. . . .

.. . A new provision enables district courts to exercise jurisdiction, if per-
missible under the Constitution and not precluded by statute, when a federal claim
is made against a defendant not subject to the jurisdiction of any single state. . . .

Subdivision (d). This text is new, but is substantially derived from the former
subdivisions (c)(2)(C) and (D), added to the rule by Congress in 1983. The aims of
the provision are to eliminate the costs of service of a summons on many parties and
to foster cooperation among adversaries and counsel. The rule operates to impose
upon the defendant those costs that could have been avoided if the defendant had
cooperated reasonably in the manner prescribed. This device is useful in dealing
with defendants who are furtive, who reside in places not easily reached by process
servers, or who are outside the United States and can be served only at substantial
and unnecessary expense. Hlustratively, there is no useful purpose achieved by
requiring a plaintiff to comply with all the formalities of service in a foreign country,
including costs of translation, when suing a defendant manufacturer, fluent in
English, whose products are widely distributed in the United States. See Bankston v.
Toyota Motor Corp., 889 F.2d 172 (8th Cir. 1989). . . .

Paragraph (2) is new. It authorizes the exercise of territorial jurisdiction over
the person of any defendant against whom is made a claim arising under any
federal law if that person is subject to personal jurisdiction in no state. This addition
is a companion to the amendments made in revised subdivisions (e) and (f).
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This paragraph corrects a gap in the enforcement of federal law. Under the
former rule, a problem was presented when the defendant was a non-resident of the
United States having contacts with the United States sufficient to justify the appli-
cation of United States law and to satisly federal standards of forum selection, but
having insufficient contact with any single state to support jurisdiction under state
long-arm legislation or meet the requirements of the Fourteenth Amendment limi-
tation on state court territorial jurisdiction. In such cases, the defendant was shielded
from the enforcement of federal law by the fortuity of a favorable limitation on the
power of state courts, which was incorporated into the federal practice by the former
rule. In this respect, the revision responds to the suggestion of the Supreme Court
made in Omni Capital Intl. v. Rudolf Wolff & Co., 484 U.S. 97, 111 (1987).

There remain constitutional limitations on the exercise of territorial jurisdiction
by federal courts over persons outside the United States. These restrictions arise from
the Fifth Amendment rather than from the Fourteenth Amendment, which limits
state-court reach and which was incorporated into federal practice by the reference
to state law in the text of the former subdivision (e) that is deleted by this revision.
The Fifth Amendment requires that any defendant have affiliating contacts with the
United States sufficient to justify the exercise of personal jurisdiction over that party.
Cf. Wells Fargo & Co. v. Wells Fargo Express Co., 556 F.2d 406, 418 (9th Cir. 1977).
There also may be a further Fifth Amendment constraint in that a plaintiffs forum
selection might be so inconvenient to a defendant that it would be a denial of “fair
play and substantial justice” required by the due process clause, even though the
defendant had significant affiliating contacts with the United States. See Defames v.
Magnificent Carriers, 654 F.2d 280, 286 n.3 (3rd Cir.), cert. denied, 454 U.S. 1085
(1981). Compare World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 293-294
(1980); Insurance Corp. of Ireland v. Compagnie des Bauxites de Guinee, 456 U.S.
694, 702-703 (1982); Burger King Corp. v. Rudzewicz, 471 U.S. 462, 476-478
(1985); Asahi Metal Indus. v. Superior Court of Cal., Solano County, 480 U.S. 102,
108-113 (1987). See generally R. Lusardi, Nationwide Service of Process: Due
Process Limitations on the Power of the Sovereign, 33 Vill. L. Rev. 1 (1988).

This provision does not affect the operation of federal venue legislation. See
generally 28 U.S.C. §1391. Nor does it affect the operation of federal law providing
for the change of venue. 28 U.S.C. §§1404, 1406. The availability of transter for fair-
ness and convenience under §1404 should preclude most conflicts between the full
exercise of territorial jurisdiction permitted by this rule and the Fifth Amendment
requirement of “fair play and substantial justice.”

The district court should be especially scrupulous to protect aliens who reside
in a foreign country from forum selections so onerous that injustice could result.
“[G]reat care and reserve should be exercised when extending our notions of per-
sonal jurisdiction into the international field.” Asahi Metal Indus. v. Superior Court
of Cal., Solano County, 480 U.S. 102, 115 (1987), quoting United States v. First
Natl. City Bank, 379 U.S. 378, 404 (1965) (Harlan, J., dissenting).

This narrow extension of the federal reach applies only if a claim is made
against the defendant under federal law. It does not establish personal jurisdiction if
the only claims are those arising under state law or the law of another country, even
though there might be diversity or alienage subject matter jurisdiction as to such
claims. If, however, personal jurisdiction is established under this paragraph with
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respect to a federal claim, then 28 U.S.C. §1367(a) provides supplemental jurisdic-
tion over related claims against that defendant, subject to the court’s discretion to
decline exercise of that jurisdiction under 28 U.S.C. §1367(c).

2000 AMENDMENTS

Paragraph (2)(B) is added to Rule 4(i) to require service on the United States
when a United States officer or employee is sued in an individual capacity for acts or
omissions occurring in connection with duties performed on behalf of the United
States. Decided cases provide uncertain guidance on the question whether the
United States must be served in such actions.

Rule 4.1. Service of Other Process

(a) Generally. Process other than a summons as provided in Rule 4 or sub-
poena as provided in Rule 45 shall be served by a United States marshal, a deputy
United States marshal, or a person specially appointed for that purpose, who shall
make proof of service as provided in Rule 4(1). The process may be served any-
where within the territorial limits of the state in which the district court is located,
and, when authorized by a statute of the United States, beyond the territorial
limits of that state.

(b) Enforcement of Orders: Commitment for Civil Contempt. An order
of civil commitment of a person held to be in contempt of a decree or injunction
issued to enforce the laws of the United States may be served and enforced in any
district. Other orders in civil contempt proceedings shall be served in the state in
which the court issuing the order to be enforced is located or elsewhere within
the United States if not more than 100 miles from the place at which the order
to be enforced was issued.

Rule 5. Serving and Filing Pleadings and Other Papers

(a) Service: When Required. Except as otherwise provided in these rules,
every order required by its terms to be served, every pleading subsequent to the orig-
inal complaint unless the court otherwise orders because of numerous defendants,
every paper relating to discovery required to be served upon a party unless the court
otherwise orders, every written motion other than one which may be heard ex parte,
and every written notice, appearance, demand, offer of judgment, designation of
record on appeal, and similar paper shall be served upon each of the parties. No ser-
vice need be made on parties in default for failure to appear except that pleadings
asserting new or additional claims for relief against them shall be served upon them
in the manner provided for service of summons in Rule 4.
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In an action begun by seizure of property, in which no person need be or is
named as defendant, any service required to be made prior to the filing of an
answer, claim, or appearance shall be made upon the person having custody or
possession of the property at the time of its seizure.

(b) Making Service.
(1) Service under Rules 5(a) and 77(d) on a party represented by an attorney
is made on the attorney unless the court orders service on the party.
(2) Service under Rule 5(a) is made by:
(A) Delivering a copy to the person served by:

(i) handing it to the person;

(i1) leaving it at the person’s office with a clerk or other person in charge,
or if no one is in charge leaving it in a conspicuous place in the office; or

(iii) if the person has no office or the office is closed, leaving it at the
person’s dwelling house or usual place of abode with someone of suitable
age and discretion residing there.

(B) Mailing a copy to the last known address of the person served. Service
by mail is complete on mailing.

(C) If the person served has no known address, leaving a copy with the
clerk of the court.

(D) Delivering a copy by any other means, including electronic means,
consented to in writing by the person served. Service by electronic means is
complete on transmission; service by other consented means is complete when
the person making service delivers the copy to the agency designated to make
delivery. If authorized by local rule, a party may make service under this
subparagraph (D) through the court’s transmission facilities.

(3) Service by electronic means under Rule 5(b)(2)(D) is not effective if the
party making service learns that the attempted service did not reach the person to
be served.

(c) Same: Numerous Defendants. Inanyaction in which there are unusually
large numbers of defendants, the court, upon motion or of its own initiative, may
order that service of the pleadings of the defendants and replies thereto need not
be made as between the defendants and that any cross-claim, counterclaim, or
matter constituting an avoidance or affirmative defense contained therein shall
be deemed to be denied or avoided by all other parties and that the filing of any
such pleading and service thereof upon the plaintiff constitutes due notice of it to
the parties. A copy of every such order shall be served upon the parties in such
manner and form as the court directs.

(d) Filing; Certificate of Service. All papers after the complaint required to
be served upon a party, together with a certificate of service, must be filed with
the court within a reasonable time after service, but disclosures under Rule
26(A)(1) or (2) and the following discovery requests and responses must not be
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filed until they are used in the proceeding or the court orders filing: (i) deposi-
tions, (ii) interrogatories, (iii) requests for documents or to permit entry upon
land, and (iv) requests for admission.

" (e) Filing with the Court Defined. The filing of papers with the court as
required by these rules shall be made by filing them with the clerk of the court,
except that the judge may permit the papers to be filed with the judge, in which
event the judge shall note thereon the filing date and forthwith transmit them to
the office of the clerk. A court may by local rule permit papers to be filed, signed,
or verified by electronic means that are consistent with standards, if any, that the
Judicial Conference of the United States establishes. A paper filed by electronic
means in compliance with a local rule constitutes a written paper for the purpose
of applying these rules. The clerk shall not refuse to accept for filing any paper
presented for that purpose solely because it is not presented in proper form as
required by these rules or any local rules or practices.

As amended Jan. 21, 1963, eff. July 1, 1963; Mar. 30, 1970, eff. July 1, 1970;
Apr. 29, 1980, eff. Aug. 1, 1980; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 30, 1991, eff.
Dec. 1, 1991; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 23, 1996, eff. Dec. 1, 1996;
Apr. 17, 2000, eff. Dec. 1, 2000; Apr. 23, 2001, eff. Dec. 1, 2001.

ADVISORY COMMITTEE NOTES, 2000 AND 2001 AMENDMENTS
2000 AMENDMENTS

Rule 5(d) is amended to provide that disclosures under Rule 26(a)(1) and (2), and
discovery requests and responses under Rules 30, 31, 33, 34, and 36 must not be filed
until they are used in the action. “Discovery requests” includes deposition notices
and “discovery responses” includes objections. The rule supersedes and invalidates
local rules that forbid, permit, or require filing of these materials before they are used
in the action. The former Rule 26(a)(4) requirement that disclosures under Rule
26(a)(1) and (2) be filed has been removed. Disclosures under Rule 26(a)(3), how-
ever, must be promptly filed as provided in Rule 26(a)(3). Filings in connection with
Rule 35 examinations, which involve a motion proceeding when the parties do not
agree, are unaffected by these amendments. . . .

The amended rule provides that discovery materials and disclosures under Rule
26(a)(1) and (a)(2) must not be filed until they are “used in the proceeding.” This
phrase is meant to refer to proceedings in court. Thisfiling requirementis not triggered
by “use” of discovery materialsin other discovery activities, such asdepositions. In con-
nection with proceedings in court, however, the rule is to be interpreted broadly; any
use of discovery materials in court in connection with a motion, a pretrial conference
under Rule 16, or otherwise, should be interpreted as use in the proceeding.

2001 AMENDMENTS

Subparagraph (D) of Rule 5(b)(2) is new. It authorizes service by electronic means
or any other means, but only if consent is obtained from the person served. The
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consent must be express, and cannot be implied from conduct. Early experience
with electronic filing as authorized by Rule 5(d) is positive, supporting service by
electronic means as well. Consent is required, however, because it is not yet possible
to assume universal entry into the world of electronic communication. . . . The Rule
5(b)(2)(B) provision making mail service complete on mailing is extended in
subparagraph (D) to make service by electronic means complete on transmission;
transmission is effected when the sender does the last act that must be performed by
the sender. . . .

Rule 6. Time

(a) Computation. In computing any period of time prescribed or allowed
by these rules, by the local rules of any district court, by order of court, or by any
applicable statute, the day of the act, event, or default from which the designated
period of time begins to run shall not be included. The last day of the period so
computed shall be included, unless it is a Saturday, a Sunday, or a legal holiday
or, when the act to be done is the filing of a paper in court, a day on which
weather or other conditions have made the office of the clerk of the district court
inaccessible, in which event the period runs until the end of the next day which
is not one of the aforementioned days. When the period of time prescribed or
allowed is less than 11 days, intermediate Saturdays, Sundays, and legal holidays
shall be excluded in the computation. As used in this rule and in Rule 77(c),
“legal holiday” includes New Year’s Day, Birthday of Martin Luther King, Jr.,
Washington’s Birthday, Memorial Day, Independence Day, Labor Day,
Columbus Day, Veterans Day, Thanksgiving Day, Christmas Day, and any other
day appointed as a holiday by the President or the Congress of the United States,
or by the state in which the district court is held.

(b) Enlargement. When by these rules or by a notice given thereunder or
by order of court an act is required or allowed to be done at or within a specified
time, the court for cause shown may at any time in its discretion (1) with or with-
out motion or notice order the period enlarged if request therefor is made before
the expiration of the period originally prescribed or as extended by a previous
order, or (2) upon motion made after the expiration of the specified period permit
the act to be done where the failure to act was the result of excusable neglect; but
it may not extend the time for taking any action under Rules 50(b) and (c)(2),
52(b), 59(b), (d), and (e), and 60(b), except to the extent and under the conditions

stated in them.

(c) Unaffected by Expiration of Term. Rescinded Feb. 28, 1966, eff.
July 1, 1966.

(d) For Motions — Affidavits. A written motion, other than one which may
be heard ex parte, and notice of the hearing thereof shall be served not later than
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5 days before the time specified for the hearing, unless a different period is fixed
by these rules or by order of the court. Such an order may for cause shown
be made on ex parte application. When a motion is supported by affidavit, the
affidavit shall be served with the motion; and, except as otherwise provided in
Rule 59(c), opposing affidavits may be served not later than 1 day before the hear-
ing, unless the court permits them to be served at some other time.

(e) Additional Time After Certain Kinds of Service. Whenever a party
must or may act or take some proceedings within a prescribed period after service
and service is made under Rule 5(b)(2)(B), (C), or (D), 3 days are added after the
prescribed period would otherwise expire under subdivision (a).

As amended Jan. 21, 1963, eff. July 1, 1963; Feb. 28, 1966, eff. July 1, 1966;
Dec. 4, 1967, eff. July 1, 1968; Mar. 1, 1971, eff. July 1, 1971; Apr. 28, 1983, eff.
Aug. 1,1983; Apr. 29,1985, eff. Aug. 1, 1985; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 29,
1999, eff. Dec. 1, 1999; Apr. 23, 2001, eff. Dec. 1, 2001.

IMI. Pleadings and Motions
Rule 7. Pleadings Allowed; Form of Motions

(a) Pleadings. There shall be a complaint and an answer; a reply to a coun-
terclaim denominated as such; an answer to a cross-claim, if the answer contains
a cross-claim; a third-party complaint, if a person who was not an original party is
summoned under the provisions of Rule 14; and a third-party answer, if a third-
party complaint is served. No other pleading shall be allowed, except that the
court may order a reply to an answer or a third-party answer.

(b) Motions and Other Papers.

(1) An application to the court for an order shall be by motion which, unless
made during a hearing or trial, shall be made in writing, shall state with particu-
larity the grounds therefor, and shall set forth the relief or order sought. The
requirement of writing is fulfilled if the motion is stated in a written notice of the
hearing of the motion.

(2) The rules applicable to captions and other matters of form of pleadings
apply to all motions and other papers provided for by these rules.

(3) All motions shall be signed in accordance with Rule 11.

(c) Demurrers, Pleas, Etc., Abolished. Demurrers, pleas, and exceptions
for insufficiency of a pleading shall not be used.

As amended Jan. 21, 1963, eff. July 1, 1963; Apr. 28, 1983, eff. Aug. 1, 1983.
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ADVISORY COMMITTEE NOTES, 1983 AMENDMENT

One of the reasons sanctions against improper motion practice have been employed
infrequently is the lack of clarity of Rule 7. That rule has stated only generally that
the pleading requirements relating to captions, signing, and other matters of form
also apply to motions and other papers. The addition of Rule 7(b)(3) makes explicit
the applicability of the signing requirement and the sanctions of Rule 11, which
have been amplified.

Rule 7.1. Disclosure Statement

(a) Who Must File: Nongovernmental Corporate Party. Anongovernmental
corporate party to an action or proceeding in a district court must file two copies of
a statement that identifies any parent corporation and any publicly held corporation
that owns 10% or more of its stock or states that there is no such corporation.

(b) Time for Filing; Supplemental Filing. A party must:

(1) tile the Rule 7.1(a) statement with its first appearance, pleading, petition,
motion, response, or other request addressed to the court, and

(2) promptly file a supplemental statement upon any change in the infor-
mation that the statement requires.

As Added Apr. 29, 2002, eff. Dec. 1, 2002.

ADVISORY COMMITTEE NOTES, 2002 ADOPTION

Rule 7.1 is drawn from Rule 26.1 of the Federal Rules of Appellate Procedure, with
changes to adapt to the circumstances of district courts that dictate different provisions for
the time of filing, number of copies, and the like. The information required by Rule
7.1(a) reflects the “financial interest” standard of Canon 3C(1)(c) of the Code of
Conduct for United States Judges. This information will support properly informed dis-
qualification decisions in situations that call for automatic disqualification under Canon
3C(1)(c). It does not cover all of the circumstances that may call for disqualification
under the financial interest standard, and does not deal at all with other circumstances
that may call for disqualification. Although the disclosures required by Rule 7.1(a) may
seem limited, they are calculated to reach a majority of the circumstances that are likely
to call for disqualification on the basis of financial information thata judge may notknow
orrecollect. Framing a rule that calls for more detailed disclosure will be difficult. . . .

Rule 8. General Rules of Pleading

(a) Claims for Relief. A pleading which sets forth a claim for relief, whether
an original claim, counterclaim, cross-claim, or third-party claim, shall contain
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(1) a short and plain statement of the grounds upon which the court’s jurisdiction
depends, unless the court already has jurisdiction and the claim needs no new
grounds of jurisdiction to support it, (2) a short and plain statement of the claim
showing that the pleader is entitled to relief, and (3) a demand for judgment for
the relief the pleader seeks. Relief in the alternative or of several different types
may be demanded.

(b) Defenses; Form of Denials. A party shall state in short and plain terms
the party’s defenses to each claim asserted and shall admit or deny the averments
upon which the adverse party relies. If a party is without knowledge or informa-
tion sufficient to form a belief as to the truth of an averment, a party shall so state
and this has the effect of a denial. Denials shall fairly meet the substance of the
averments denied. When a pleader intends in good faith to deny only a part or a
qualification of an averment, the pleader shall specify so much of it as is true and
material and shall deny only the remainder. Unless the pleader intends in good
faith to controvert all the averments of the preceding pleading, the pleader may
make denials as specific denials of designated averments or paragraphs, or may
generally deny all the averments except such designated averments or paragraphs
as the pleader expressly admits; but, when the pleader does so intend to contro-
vert all its averments, including averments of the grounds upon which the court’s
jurisdiction depends, the pleader may do so by general denial subject to the
obligations set forth in Rule 11.

(c) Affirmative Defenses. In pleading to a preceding pleading, a party shall
set forth affirmatively accord and satisfaction, arbitration and award, assumption
of risk, contributory negligence, discharge in bankruptey, duress, estoppel, failure
of consideration, fraud, illegality, injury by fellow servant, laches, license, pay-
ment, release, res judicata, statute of frauds, statute of limitations, waiver, and any
other matter constituting an avoidance or affirmative defense. When a party has
mistakenly designated a defense as a counterclaim or a counterclaim as a defense,
the court on terms, if justice so requires, shall treat the pleading as if there had
been a proper designation.

(d) Effect of Failure to Deny. Averments in a pleading to which a respon-
sive pleading is required, other than those as to the amount of damage, are admit-
ted when not denied in the responsive pleading. Averments in a pleading to
which no responsive pleading is required or permitted shall be taken as denied or
avoided.

(e) Pleading to Be Concise and Direct; Consistency.

(1) Each averment of a pleading shall be simple, concise, and direct. No
technical forms of pleadings or motions are required.

(2) A party may set forth two or more statements of a claim or defense
alternately or hypothetically, either in one count or defense or in separate counts
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or defenses. When two or more statements are made in the alternative and one
of them if made independently would be sufficient, the pleading is not made
insufficient by the insufficiency of one or more of the alternative statements.
A party may also state as many separate claims or defenses as the party has
regardless of consistency and whether based on legal, equitable, or maritime

grounds. All statements shall be made subject to the obligations set forth in
Rule 11.

(f) Construction of Pleadings. All pleadings shall be so construed as to do
substantial justice.

As amended Feb. 28, 1966, eff. July 1, 1966; Mar. 2, 1987, eff. Aug. 1, 1987.

Rule 9. Pleading Special Matters

(a) Capacity. It is not necessary to aver the capacity of a party to sue or be
sued or the authority of a party to sue or be sued in a representative capacity or
the legal existence of an organized association of persons that is made a party,
except to the extent required to show the jurisdiction of the court. When a party
desires to raise an issue as to the legal existence of any party or the capacity of any
party to sue or be sued or the authority of a party to sue or be sued in a represen-
tative capacity, the party desiring to raise the issue shall do so by specific negative
averment, which shall include such supporting particulars as are peculiarly
within the pleader’s knowledge.

(b) Fraud, Mistake, Condition of the Mind. In all averments of fraud or
mistake, the circumstances constituting fraud or mistake shall be stated with
particularity. Malice, intent, knowledge, and other condition of mind of a person
may be averred generally.

(c) Conditions Precedent. In pleading the performance or occurrence of
conditions precedent, it is sufficient to aver generally that all conditions precedent
have been performed or have occurred. A denial of performance or occurrence
shall be made specifically and with particularity.

(d) Official Document or Act. In pleadingan official document or official act
it is sufficient to aver that the document was issued or the act done in compliance
with law.

(e) Judgment. In pleading a judgment or decision of a domestic or foreign
court, judicial or quasi-judicial tribunal, or of a board or officer, it is sufficient to
aver the judgment or decision without setting forth matter showing jurisdiction to
render it.
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(f) Time and Place. For the purpose of testing the sufficiency of a pleading,
averments of time and place are material and shall be considered like all other
averments of material matter.

(g) Special Damage. When items of special damage are claimed, they shall
be specifically stated.

(h) Admiralty and Maritime Claims. A pleading or count setting forth a
claim for relief within the admiralty and maritime jurisdiction that is also within
the jurisdiction of the district court on some other ground may contain a state-
ment identifying the claim as an admiralty or maritime claim for the purposes of
Rules 14(c), 38(e), 82, and the Supplemental Rules for Certain Admiralty and
Maritime Claims. If the claim is cognizable only in admiralty, it is an admiralty
or maritime claim for those purposes whether so identified or not. The amend-
ment of a pleading to add or withdraw an identifying statement is governed by the
principles of Rule 15. A case that includes an admiralty or maritime claim within
this subdivision is an admiralty case within 28 U.S.C. §1292(a)(3).

As amended Feb. 28, 1966, eff. July 1, 1966; Dec. 4, 1967, eff. July 1, 1968;
Mar. 30, 1970, eff. July 1, 1970; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 11, 1997, eff.
Dec. 1, 1997.

Rule 10. Form of Pleadings

(a) Caption; Names of Parties. Every pleading shall contain a caption
setting forth the name of the court, the title of the action, the file number, and a
designation as in Rule 7(a). In the complaint the title of the action shall include
the names of all the parties, but in other pleadings it is sufficient to state the name
of the first party on each side with an appropriate indication of other parties.

(b) Paragraphs; Separate Statements. All averments of claim or defense
shall be made in numbered paragraphs, the contents of each of which shall
be limited as far as practicable to a statement of a single set of circumstances;
and a paragraph may be referred to by number in all succeeding pleadings. Each
claim founded upon a separate transaction or occurrence and each defense other
than denials shall be stated in a separate count or defense whenever a separation
facilitates the clear presentation of the matters set forth.

(c) Adoption by Reference; Exhibits. Statements in a pleading may be
adopted by reference in a different part of the same pleading or in another plead-
ing or in any motion. A copy of any written instrument which is an exhibit to a
pleading is a part thereof for all purposes.
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Rule 11. Signing of Pleadings, Motions, and Other Papers;
Representations to Court; Sanctions

(a) Signature. Fvery pleading, written motion, and other paper shall be signed
by at least one attorney of record in the attorney’s individual name, or, if the party
is not represented by an attorney, shall be signed by the party. Each paper shall state
the signer’s address and telephone number, if any. Except when otherwise specifi-
cally provided by rule or statute, pleadings need not be verified or accompanied
by affidavit. An unsigned paper shall be stricken unless omission of the signature is
corrected promptly after being called to the attention of the attorney or party.

(b) Representations to Court. By presenting to the court (whether by sign-
ing, filing, submitting, or later advocating) a pleading, written motion, or other
paper, an attorney or unrepresented party is certifying that to the best of the
person’s knowledge, information, and belief, formed after an inquiry reasonable
under the circumstances, —

(1) it is not being presented for any improper purpose, such as to harass or to
cause unnecessary delay or needless increase in the cost of litigation;

(2) the claims, defenses, and other legal contentions therein are warranted
by existing law or by a nonfrivolous argument for the extension, modification, or
reversal of existing law or the establishment of new law;

(3) the allegations and other factual contentions have evidentiary support
or, if specifically so identified, are likely to have evidentiary support after a
reasonable opportunity for further investigation or discovery; and

(4) the denials of factual contentions are warranted on the evidence or, if
specifically so identified, are reasonably based on a lack of information or belief.

(c) Sanctions. If, after notice and a reasonable opportunity to respond, the
court determines that subdivision (b) has been violated, the court may, subject to the
conditions stated below, impose an appropriate sanction upon the attorneys, law
firms, or parties that have violated subdivision (b) or are responsible for the violation.

(1) How Initiated.

(A) By Motion. A motion for sanctions under this rule shall be made sepa-
rately from other motions or requests and shall describe the specific conduct
alleged to violate subdivision (b). It shall be served as provided in Rule 5, but
shall not be filed with or presented to the court unless, within 21 days after
service of the motion (or such other period as the court may prescribe), the
challenged paper, claim, defense, contention, allegation, or denial is not with-
drawn or appropriately corrected. If warranted, the court may award to the party
prevailing on the motion the reasonable expenses and attorney’s fees incurred
in presenting or opposing the motion. Absent exceptional circumstances, a law
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firm shall be held jointly responsible for violations committed by its partners,
associates, and employees.

(B) On Court’s Initiative. On its own initiative, the court may enter an
order describing the specific conduct that appears to violate subdivision (b) and
directing an attorney, law firm, or party to show cause why it has not violated
subdivision (b) with respect thereto.

(2) Nature of Sanction; Limitations. A sanction imposed for violation of
this rule shall be limited to what is sufficient to deter repetition of such conduct
or comparable conduct by others similarly situated. Subject to the limitations in
subparagraphs (A) and (B), the sanction may consist of, or include, directives of a
nonmonetary nature, an order to pay a penalty into court, or, if imposed on
motion and warranted for effective deterrence, an order directing payment to the
movant of some or all of the reasonable attorneys’ fees and other expenses
incurred as a direct result of the violation.

(A) Monetary sanctions may not be awarded against a represented party
for a violation of subdivision (b)(2).

(B) Monetary sanctions may not be awarded on the court’s initiative unless
the court issues its order to show cause before a voluntary dismissal or settlement
of the claims made by or against the party which is, or whose attorneys are, to
be sanctioned.

(3) Order. When imposing sanctions, the court shall describe the conduct
determined to constitute a violation of this rule and explain the basis for the
sanction imposed.

(d) Inapplicability to Discovery. Subdivisions (a) through (c) of this rule do
not apply to disclosures and discovery requests, responses, objections, and
motions that are subject to the provisions of Rules 26 through 37.

As amended Apr. 28, 1983, eff. Aug. 1, 1983; Mar. 2, 1987, eff. Aug. 1, 1987;
Apr. 22, 1993, eff. Dec. 1, 1993.

ADVISORY COMMITTEE NOTES, 1993 AMENDMENTS

Purpose of Revision . . .

The rule retains the principle that attorneys and pro se litigants have an obligation
to the court to refrain from conduct that frustrates the aims of Rule 1. The revision
broadens the scope of this obligation, but places greater constraints on the imposition of
sanctions and should reduce the number of motions for sanctions presented to the
court. New subdivision (d) removes from the ambit of this rule all discovery requests,
responses, objections, and motions subject to the provisions of Rule 26 through 37.

Subdivision (a). Retained in this subdivision are the provisions requiring
signatures on pleadings, written motions, and other papers. Unsigned papers are to be
received by the Clerk, but then are to be stricken if the omission of the signature is not
corrected promptly after being called to the attention of the attorney or pro se litigant.
Correction can be made by signing the paper on file or by submitting a duplicate that
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contains the signature. A court may require by local rule that papers contain additional
identifying information regarding the parties or attorneys, such as telephone numbers
to facilitate facsimile transmissions, though, as for omission of a signature, the paper
should not be rejected for failure to provide such information. . . .

Subdivisions (b) and (c). These subdivisions restate the provisions requiring
attorneys and pro se litigants to conduct a reasonable inquiry into the law and facts
before signing pleadings, written motions, and other documents, and prescribing
sanctions for violation of these obligations. The revision in part expands the respon-
sibilities of litigants to the court, while providing greater constraints and flexibility in
dealing with infractions of the rule. The rule continues to require litigants to “stop-
and-think” before initially making legal or factual contentions. It also, however,
emphasizes the duty of candor by subjecting litigants to potential sanctions for
insisting upon a position after it is no longer tenable and by generally providing
protection against sanctions if they withdraw or correct contentions after a potential
violation is called to their attention. . . .

The certification with respect to allegations and other factual contentions is
revised in recognition that sometimes a litigant may have good reason to believe that
a fact is true or false but may need discovery, formal or informal, from opposing
parties or third persons to gather and confirm the evidentiary basis for the allegation.
Tolerance of factual contentions in initial pleadings by plaintiffs or defendants when
specificallyidentified as made on information and belief does notrelieve litigants from
the obligation to conduct an appropriate investigation into the facts that is reasonable
under the circumstances; it is not a license to join parties, make claims, or present
defenses without any factual basis or justification. Moreover, if evidentiary supportis not
obtained after a reasonable opportunity for further investigation or discovery, the party
has a duty under the rule not to persist with that contention. Subdivision (b) does not
require a formal amendment to pleadings for which evidentiary support is not obtained,
but rather calls upon a litigant not thereafter to advocate such claims or defenses.

The certification is that there is (or likely will be) “evidentiary support” for the
allegation, not that the party will prevail with respect to its contention regarding the
fact. That summary judgment is rendered against a party does not necessarily mean,
for purposes of this certification, that it had no evidentiary support for its position.
On the other hand, if a party has evidence with respect to a contention that would
suffice to defeat a motion for summary judgment based thereon, it would have
sufficient “evidentiary support” for purposes of Rule 11. . . .

Arguments for extensions, modifications, or reversals of existing law or for
creation of new law do not violate subdivision (b)(2) provided they are “nonfrivo-
lous.” This establishes an objective standard, intended to eliminate any “empty-head
pure-heart” justification for patently frivolous arguments. However, the extent to
which a litigant has researched the issues and found some support for its theories
even in minority opinions, in law review articles, or through consultation with other
attorneys should certainly be taken into account in determining whether paragraph
(2) has been violated. Although arguments for a change of law are not required to be
specifically so identified, a contention that is so identified should be viewed with
greater tolerance under the rule.

The court has available a variety of possible sanctions to impose for violations,
such as striking the offending paper; issuing an admonition, reprimand, or censure;
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requiring participation in seminars or other educational programs; ordering a fine
payable to the court; referring the matter to disciplinary authorities (or, in the case of
government attorneys, to the Attorney General, Inspector General, or agency head),
etc. See Manual for Complex Litigation, Second, §42.3. The rule does not attempt to
enumerate the factors a court should consider in deciding whether to impose a sanction
or what sanctions would be appropriate in the circumstances; but, for emphasis, it
does specifically note that a sanction may be nonmonetary as well as monetary.
Whether the improper conduct was willful, or negligent; whether it was part of a pat-
tern of activity, or an isolated event; whether it infected the entire pleading, or only
one particular count or defense; whether the person has engaged in similar conduct
in other litigation; whether it was intended to injure; what effect it had on the litiga-
tion process in time or expense; whether the responsible person is trained in the law;
what amount, given the financial resources of the responsible person, is needed to
deter that person from repetition in the same case; what amount is needed to deter
similar activity by other litigants: All of these may in a particular case be proper con-
siderations. The court has significant discretion in determining what sanctions, if any,
should be imposed for a violation, subject to the principle that the sanctions should
not be more severe than reasonably necessary to deter repetition of the conduct by the
offending person or comparable conduct by similarly situated persons. . . .

The power of the court to act on its own initiative is retained, but with the

condition that this be done through a show cause order. This procedure provides
the person with notice and an opportunity to respond. The revision provides that
a monetary sanction imposed after a court-initiated show cause order be limited
to a penalty payable to the court and that it be imposed only if the show cause order
is issued before any voluntary dismissal or an agreement of the parties to settle the
claims made by or against the litigant. Parties settling a case should not be subse-
quently faced with an unexpected order from the court leading to monetary
sanctions that might have affected their willingness to settle or voluntarily dismiss a
case. Since show cause orders will ordinarily be issued only in situations that are akin
to a contempt of court, the rule does not provide a “safe harbor” to a litigant for with-
drawing a claim, defense, etc., after a show cause order has been issued on the court’s
own initiative. Such corrective action, however, should be taken into account in
deciding what — ifany — sanction to impose if, after consideration of the litigant’s
response, the court concludes that a violation has occurred.

Rule 12. Defenses and Objections — When and How
Presented — by Pleading or Motion — Motion for
Judgment on the Pleadings

(a) When Presented.
(1) Unless a different time is prescribed in a statute of the United States, a

defendant shall serve an answer

(A) within 20 days after being served with the summons and complaint, or
(B) if service of the summons has been timely waived on request under

Rule 4(d), within 60 days after the date when the request for waiver was sent,

34




Federal Rules of Civil Procedure Rule 12

or within 90 days after that date if the defendant was addressed outside any judi-
cial district of the United States.

(2) A party served with a pleading stating a cross-claim against that party shall
serve an answer thereto within 20 days after being served. The plaintiff shall serve
a reply to a counterclaim in the answer within 20 days after service of the answer,
or, if a reply is ordered by the court, within 20 days after service of the order,
unless the order otherwise directs.

(3)(A) The United States, an agency of the United States, or an officer
or employee of the United States sued in an official capacity, shall serve an
answer to the complaint or cross-claim — or a reply to a counterclaim — within
60 days after the United States attorney is served with the pleading asserting the
claim.

(B) An officer or employee of the United States sued in an individual
capacity for acts or omissions occurring in connection with the performance of
duties on behalf of the United States shall serve an answer to the complaint
or cross-claim — or a reply to a counterclaim — within 60 days after service
on the officer or employee, or service on the United States attorney, whichever
is later.

(4) Unless a different time is fixed by court order, the service of a motion
permitted under this rule alters these periods of time as follows:

(A) if the court denies the motion or postpones its disposition until the
trial on the merits, the responsive pleading shall be served within 10 days after
notice of the court’s action; or

(B) if the court grants a motion for a more definite statement, the responsive
pleading shall be served within 10 days after the service of the more definite
statement.

(b) How Presented. Every defense, in law or fact, to a claim for relief in any
pleading, whether a claim, counterclaim, cross-claim, or third-party claim, shall be
asserted in the responsive pleading thereto if one is required, except that the
following defenses may at the option of the pleader be made by motion: (1) 1)lackof
jurisdiction over the subject matter, (2) lack of jurisdiction over the person,
(3) improper venue, (4) insufficiency of process, (5) insufficiency of service of
process, (6) failure to state a claim upon which relief can be granted, (7) failure to

join a party under Rule 19. A motion making any of these defenses shall be made

before pleading if a further pleading 1s permitted. No defense or objection 1s waived

by being joined with one or more other detenses or objections in a responsive plead—
ing or motion. If a pleading sets forth a claim for relief to which the adverse party is
not required to serve a responsive pleading, the adverse party may assert at the trial
any defense in law or fact to that claim for relief. If, on a motion asserting the
defense numbered (6) to dismiss for failure of the pleading to state a claim upon
which relief can be granted, matters outside the pleading are presented to and not
excluded by the court, the motion shall be treated as one for summary judgment
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and disposed of as provided in Rule 56, and all parties shall be given reasonable
opportunity to present all material made pertinent to such a motion by Rule 56.

(c) Motion for Judgment on the Pleadings. After the pleadings are closed
but within such time as not to delay the trial, any party may move for judgment
on the pleadings. If, on a motion for judgment on the pleadings, matters outside
the pleadings are presented to and not excluded by the court, the motion shall
be treated as one for summary judgment and disposed of as provided in Rule 56,
and all parties shall be given reasonable opportunity to present all material made
pertinent to such a motion by Rule 56.

(d) Preliminary Hearings. The defenses specifically enumerated (1)-(7) in
subdivision (b) of this rule, whether made in a pleading or by motion, and the
motion for judgment mentioned in subdivision (c¢) of this rule shall be heard and
determined before trial on application of any party, unless the court orders that
the hearing and determination thereof be deferred until the trial.

(e) Motion for More Definite Statement. If a pleading to which a respon-
sive pleading is permitted is so vague or ambiguous that a party cannot reasonably
be required to frame a responsive pleading, the party may move for a more defi-
nite statement before interposing a responsive pleading. The motion shall point
out the defects complained of and the details desired. If the motion is granted and
the order of the court is not obeyed within 10 days after notice of the order or
within such other time as the court may fix, the court may strike the pleading to
which the motion was directed or make such order as it deems just.

(f) Motion to Strike. Upon motion made by a party before responding to a
pleading or, if no responsive pleading is permitted by these rules, upon motion
made by a party within 20 days after the service of the pleading upon the party or
upon the court’s own initiative at any time, the court may order stricken from any
pleading any insufficient defense or any redundant, immaterial, impertinent, or
scandalous matter.

(g) Consolidation of Defenses in Motion. A party who makes a motion
under this rule may join with it any other motions herein provided for and then
available to the party. If a party makes a motion under this rule but omits therefrom
any defense or objection then available to the party which this rule permits to be
raised by motion, the party shall not thereafter make a motion based on the defense
or objection so omitted, except a motion as provided in subdivision (h)(2) hereof
on any of the grounds there stated.

(h) Waiver or Preservation of Certain Defenses.

(1) A defense of lack of jurisdiction over the person, improper venue, insuffi-
ciency of process, or insufficiency of service of process is waived (A) if omitted
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from a motion in the circumstances described in subdivision (g), or (B) if it is nei-
ther made by motion under this rule nor included in a responsive pleading or an
amendment thereof permitted by Rule 15(a) to be made as a matter of course.

(2) A defense of failure to state a claim upon which relief can be granted, a
defense of failure to join a party indispensable under Rule 19, and an objection
of failure to state a legal defense to a claim may be made in any pleading per-
mitted or ordered under Rule 7(a), or by motion for judgment on the pleadings,
or at the trial on the merits.

(3) Whenever it appears by suggestion of the parties or otherwise that the
court lacks jurisdiction of the subject matter, the court shall dismiss the action.

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Jan. 21, 1963, eff. July 1,
1963; Feb. 28, 1966, eff. July 1, 1966, Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 22,
1993, eff. Dec. 1, 1993; Apr. 17, 2000, eff. Dec. 1, 2000.

ADVISORY COMMITTEE NOTES, 1948 AMENDMENTS AND 1966 AMENDMENTS
1948 AMENDMENTS

Subdivision (e). References in this subdivision to a bill of particulars have been
deleted, and the motion provided for is confined to one for a more definite state-
ment, to be obtained only in cases where the movant cannot reasonably be required
to frame an answer or other responsive pleading to the pleading in question. With
respect to preparations for trial, the party is properly relegated to the various meth-
ods of examination and discovery provided in the rules for that purpose. . . .

Rule 12(e) as originally drawn has been the subject of more judicial rulings
than any other part of the rules, and has been much criticized by commentators,
judges and members of the bar. See general discussion and cases cited in 1 Moore’s
Federal Practice, 1938, Cum. Supplement, §12.07, under “Page 657”; also, Holtzoff,
New Federal Procedure and the Courts, 1940, 35-41. . . . The tendency of some
courts freely to grant extended bills of particulars has served to neutralize any help-
ful benefits derived from Rule 8, and has overlooked the intended use of the rules
on depositions and discovery. The words “or to prepare for trial” — eliminated by the
proposed amendment — have sometimes been seized upon as grounds for compul-
sory statement in the opposing pleading of all the details which the movant would
have to meet at the trial. On the other hand, many courts have in effect read these
words out of the rule. . . .

1966 AMENDMENTS

Amended subdivision (h)(1)(A) eliminates [an] ambiguity and states that certain
specified defenses which were available to a party when he made a preanswer motion,
but which he omitted from the motion, are waived. The specified defenses are lack of
jurisdiction over the person, improper venue, insufficiency of process, and insuffi-
ciency of service of process (see Rule 12(b)(2)-(5)). A party who by motion invites the
court to pass upon a threshold defense should bring forward all the specified defenses
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he then has and thus allow the court to do a reasonably complete job. The waiver
reinforces the policy of subdivision (g) forbidding successive motions.

By amended subdivision (h)(1)(B), the specified defenses, even if not waived by
the operation of (A), are waived by the failure to raise them by a motion under
Rule 12 or in the responsive pleading or any amendment thereof to which the party
is entitled as a matter of course. The specified defenses are of such a character that
they should not be delayed and brought up for the first time by means of an appli-
cation to the court to amend the responsive pleading.

Since the language of the subdivisions is made clear, the party is put on fair
notice of the effect of his actions and omissions and can guard himself against unin-
tended waiver. It is to be noted that while the defenses specified in subdivision (h)(1)
are subject to waiver as there provided, the more substantial defenses of failure to state
a claim upon which relief can be granted, failure to join a party indispensable under
Rule 19, and failure to state a legal defense to a claim (see Rule 12(b)(6), (7), (f)), as
well as the defense of lack of jurisdiction over the subject matter (see Rule 12(b)(1)),
are expressly preserved against waiver by amended subdivision (h)(2) and (3).

Rule 13. Counterclaim and Cross-Claim

(a) Compulsory Counterclaims. A pleading shall state as a counterclaim
any claim which at the time of serving the pleading the pleader has against any
opposing party, if it arises out of the transaction or occurrence that is the subject
matter of the opposing party’s claim and does not require for its adjudication the
presence of third parties of whom the court cannot acquire jurisdiction. But the
pleader need not state the claim if (1) at the time the action was commenced
the claim was the subject of another pending action, or (2) the opposing party
brought suit upon the claim by attachment or other process by which the court
did not acquire jurisdiction to render a personal judgment on that claim, and the
pleader is not stating any counterclaim under this Rule 13.

(b) Permissive Counterclaims. A pleading may state as a counterclaim any
claim against an opposing party not arising out of the transaction or occurrence
that is the subject matter of the opposing party’s claim.

(¢) Counterclaim Exceeding Opposing Claim. A counterclaim may or
may not diminish or defeat the recovery sought by the opposing party. It may
claim relief exceeding in amount or different in kind from that sought in the
pleading of the opposing party.

(d) Counterclaim Against the United States. These rules shall not be
construed to enlarge beyond the limits now fixed by law the right to assert
counterclaims or to claim credits against the United States or an officer or agency
thereof.
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(e) Counterclaim Maturing or Acquired After Pleading. A claim which
cither matured or was acquired by the pleader after serving a pleading may, with
the permission of the court, be presented as a counterclaim by supplemental
pleading.

(f) Omitted Counterclaim. When a pleader fails to set up a counterclaim
through oversight, inadvertence, or excusable neglect, or when justice requires,
the pleader may by leave of court set up the counterclaim by amendment.

(g) Cross-Claim Against Co-Party. A pleading may state as a cross-claim
any claim by one party against a co-party arising out of the transaction or occur-
rence that is the subject matter either of the original action or of a counterclaim
therein or relating to any property that is the subject matter of the original action.
Such cross-claim may include a claim that the party against whom it is asserted
is or may be liable to the cross-claimant for all or part of a claim asserted in the
action against the cross-claimant.

(h) Joinder of Additional Parties. Persons other than those made parties to
the original action may be made parties to a counterclaim or cross-claim in
accordance with the provisions of Rules 19 and 20.

(i) Separate Trials; Separate Judgments. If the court orders separate trials
as provided in Rule 42(b), judgment on a counterclaim or cross-claim may be
rendered in accordance with the terms of Rule 54(b) when the court has juris-
diction so to do, even if the claims of the opposing party have been dismissed or
otherwise disposed of.

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Jan. 21, 1963, eff. July 1,
1963; Feb. 28, 1966, eff. July 1, 1966; Mar. 2, 1987, eff. Aug. 1, 1987.

ADVISORY COMMITTEE COMMENTS, 1963 AMENDMENT

... When a defendant, if he desires to defend his interest in property, is obliged
to come in and litigate in a court to whose jurisdiction he could not ordinarily be
subjected, fairness suggests that he should not be required to assert counterclaims,
but should rather be permitted to do so at his election. If, however, he does elect
to assert a counterclaim, it seems fair to require him to assert any other which is
compulsory within the meaning of Rule 13(a). Clause (2), added by amendment
to Rule 13(a), carries out this idea. It will apply to various cases described in
Rule 4(e), as amended, where service is effected through attachment or other
process by which the court does not acquire jurisdiction to render a personal
judgment against the defendant. Clause (2) will also apply to actions commenced in
State courts jurisdictionally grounded on attachment or the like, and removed to the
Federal courts.
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Rule 14. Third-Party Practice

(a) When Defendant May Bring In Third Party. At any time after com-
mencement of the action a defending party, as a third-party plaintiff, may cause
a summons and complaint to be served upon a person not a party to the action
who is or may be liable to the third-party plaintiff for all or part of the plaintiff’s
claim against the third-party plaintiff. The third-party plaintiff need not obtain
leave to make the service if the third-party plaintiff files the third-party complaint
not later than 10 days after serving the original answer. Otherwise the third-party
plaintiff must obtain leave on motion upon notice to all parties to the action. The
person served with the summons and third-party complaint, hereinafter called the
third-party defendant, shall make any defenses to the third-party plaintiff’s claim
as provided in Rule 12 and any counterclaims against the third-party plaintiff and
cross-claims against other third-party defendants as provided in Rule 13. The
third-party defendant may assert against the plaintiff any defenses which the
third-party plaintiff has to the plaintiffs claim. The third-party defendant may also
assert any claim against the plaintiff arising out of the transaction or occurrence
that is the subject matter of the plaintiffs claim against the third-party plaintiff.
The plaintiff may assert any claim against the third-party defendant arising out of
the transaction or occurrence that is the subject matter of the plaintiff’s claim
against the third-party plaintiff, and the third-party defendant thereupon shall
assert any defenses as provided in Rule 12 and any counterclaims and cross-
claims as provided in Rule 13. Any party may move to strike the third-party claim,
or for its severance or separate trial. A third-party defendant may proceed under
this rule against any person not a party to the action who is or may be liable to the
third-party defendant for all or part of the claim made in the action against the
third-party defendant. The third-party complaint, if within the admiralty and
maritime jurisdiction, may be in rem against a vessel, cargo, or other property
subject to admiralty or maritime process in rem, in which case references in this
rule to the summons include the warrant of arrest, and references to the third-
party plaintiff or defendant include, where appropriate, person who asserts a right
under Supplemental Rule C(6)(b)(i) in the property arrested.

(b) When Plaintiff May Bring In Third Party. When a counterclaim is
asserted against a plaintiff, the plaintiff may cause a third party to be brought in
under circumnstances which under this rule would entitle a defendant to do so.

(c) Admiralty and Maritime Claims. When a plaintiff asserts an admiralty
or maritime claim within the meaning of Rule 9(h), the defendant or person who
asserts a right under Supplemental Rule C(6)(b)(i), as a third-party plaintiff, may
bring in a third-party defendant who may be wholly or partly liable, either to the
plaintiff or to the third-party plaintiff, by way of remedy over, contribution, or other-
wise on account of the same transaction, occurrence, or series of transactions or
occurrences. In such a case the third-party plaintiff may also demand judgment
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against the third-party defendant in favor of the plaintiff, in which event the third-
party defendant shall make any defenses to the claim of the plaintiff as well as to
that of the third-party plaintiff in the manner provided in Rule 12 and the action
shall proceed as if the plaintiff had commenced it against the third-party defen-
dant as well as the third-party plaintiff.

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Jan. 21, 1963, eff. July 1,
1963; Feb. 28, 1966, eff. July 1, 1966; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 17,
2000, eff. Dec. 1, 2000. /&rgﬂ[yﬁ
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(a) Amendments.f//( party may amend the party’s pleading once as a matter
of course at any time before a responsive pleading is served or, if the pleading is
one to which no responsive pleading is perlnmand the action has not been
placed upon the trial calendar, the party may so amend it at any time within
20 days after it is served. Otherwise a party may amend the party’s pleading only
by leave of court or by written consent of the adverse party; and leave shall be freely

s nEss

_given when justice so requires. A party shall plead in response to an amended plead-

ing within the time remaining for response to the original pleading or within
10 days after service of the amended pleading, whichever period may be the
longer, unless the court otherwise orders.

(b) Amendments to Conform to the Fvidence. When issues not raised by
the pleadings are tried by express or implied consent of the parties, they shall be
treated in all respects as if they had been raised in the pleadings. Such amend-
ment of the pleadings as may be necessary to cause them to conform to the evi-
dence and to raise these issues may be made upon motion of any party at any
time, even after judgment; but failure so to amend does not affect the result of the
trial of these issues. If evidence is objected to at the trial on the ground that it is
not within the issues made by the pleadings, the court may allow the pleadings to
be amended and shall do so freely when the presentation of the merits of the
action will be subserved thereby and the objecting party fails to satisfy the court
that the admission of such evidence would prejudice the party in maintaining the
party’s action or defense upon the merits. The court may grant a continuance to
enable the objecting party to meet such evidence.

(c) Relation Back of Amendments. An amendment of a pleading relates
back to the date of the original pleading when

(1) relation back is permitted by the law that provides the statute of limitations
applicable to the action, or

(2) the claim or defense asserted in the amended pleading arose out of the
conduct, transaction, or occurrence set forth or attempted to be set forth in the
original pleading, or
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(3) the amendment changes the party or the naming of the party against
whom a claim is asserted if the foregoing provision (2) is satisfied and, within the
period provided by Rule 4(m) for service of the summons and complaint,
the party to be brought in by amendment (A) has received such notice of the
institution of the action that the party will not be prejudiced in maintaining a
defense on the merits, and (B) knew or should have known that, but for a mistake
concerning the identity of the proper party, the action would have been brought
against the party.

The delivery or mailing of process to the United States Attorney, or United
States Attorney’s designee, or the Attorney General of the United States, or an
agency or officer who would have been a proper defendant if named, satisfies the
requirement of subparagraphs (A) and (B) of this paragraph (3) with respect to the
United States or any agency or officer thereof to be brought into the action as a
defendant.

(d) Supplemental Pleadings. Upon motion of a party the court may, upon
reasonable notice and upon such terms as are just, permit the party to serve a
supplemental pleading setting forth transactions or occurrences or events which
have happened since the date of the pleading sought to be supplemented.
Permission may be granted even though the original pleading is defective in its
statement of a claim for relief or defense. If the court deems it advisable that the
adverse party plead to the supplemental pleading, it shall so order, specifying the
time therefor.

As amended Jan. 21, 1963, eff. July 1, 1963; Feb. 28, 1966, eff. July 1, 1966;
Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 30, 1991, eff. Dec. 1, 1991; Apr. 22,1993,
eff. Dec. 1, 1993.

ADVISORY COMMITTEE NOTES 1966 AND 1991 AMENDMENTS
1966 AMENDMENTS

Subdivision (c). Prior to the 1966 amendments, Rule 15(c) contained only
what is now its first sentence. The Advisory Committee commented upon the
additions as follows:

Rule 15(c) is amplified to state more clearly when an amendment of a pleading
changing the party against whom a claim is asserted (including an amendment to
correct a misnomer or misdescription of a defendant) shall “relate back” to the date
of the original pleading.

The problem has arisen most acutely in certain actions by private parties against
officers or agencies of the United States. Thus an individual denied social security
benefits by the Secretary of Health, Education, and Welfare may secure review of the
decision by bringing a civil action against that officer within sixty days. 42 U.S.C.
§405(g) (Supp. 111, 1962). In several recent cases the claimants instituted timely
action but mistakenly named as defendant the United States, the Department of
HEW, the “Federal Security Administration” (a nonexistent agency), and a Secretary
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who had retired from the office nineteen days before. Discovering their mistakes, the
claimants moved to amend their complaints to name the proper defendant; by this
time the statutory sixty-day period had expired. The motions were denied on the
ground that the amendment “would amount to the commencement of a new pro-
ceeding and would not relate back in time so as to avoid the statutory provision . . .
suitbe broughtwithinsixtydays. . . . ”Cohnyv. Federal Security Adm., 199 F. Supp.
884, 885 (W.D.N.Y. 1961). . . .

Analysis in terms of “new proceeding” is traceable to Davis v. L.L. Cohen &
Co., 268 U.S. 638 (1925), and Mellon v. Arkansas Land & Lumber Co., 275 U.S.
460 (1928), but those cases antedate the adoption of the rules which import differ-
ent criteria for determining when an amendment is to “relate back.” As lower courts
have continued to rely on the Davis and Mellon cases despite the contrary intent of
the rules, clarification of Rule 15(c) is considered advisable.

Relation back is intimately connected with the policy of the statute of limita-
tions. The policy of the statute limiting the time for suit against the Secretary of
HEW would not have been offended by allowing relation back in the situations
described above. For the government was put on notice of the claim within the
stated period — in the particular instances, by means of the initial delivery of process
to a responsible government official (see Rule 4(d)(4) and (5)). In these circum-
stances, characterization of the amendment as a new proceeding is not responsive to
the reality, but is merely question-begging; and to deny relation back is to defeat
unjustly the claimant’s opportunity to prove his case. See the full discussion by Byse,
Suing the “Wrong” Defendant in Judicial Review of Federal Administrative Action:
Proposals for Reform, 77 Harv. L. Rev. 40 (1963); see also IIL. Giv. P. Act §46(4). . . .
In actions between private parties, the problem of relation back of amendments
changing defendants has generally been better handled by the courts, but incorrect
criteria have sometimes been applied, leading sporadically to doubtful results. . . .
Rule 15(c) has been amplified to provide a general solution. . . .

1991 AMENDMENTS

Paragraph (c)(1). This provision is new. Itis intended to make it clear that the
rule does not apply to preclude any relation back that may be permitted under the
applicable limitations law. Generally, the applicable limitations law will be state law.
If federal jurisdiction is based on the citizenship of the parties, the primary reference
is the law of the state in which the district court sits. Walker v. Armco Steel Corp.,
446 U.S. 740 (1980). If federal jurisdiction is based on a federal question, the
reference may be to the law of the state governing relations between the parties.
E.g., Board of Regents v. Tomanio, 446 U.S. 478 (1980). In some circumstances, the
controllinglimitationslawmaybefederal1aw.E.g.,Westv. Conrail,Inc.107S.Ct.1538
(1987). Cf. Burlington Northem R. Co. v. Woods, 480 U.S. 1 (1987); Stewart
Organization v. Ricoh, 108 S. Ct. 2239 (1988). Whatever may be the controlling
body of limitations law, if that law affords a more forgiving principle of relation back
than the one provided in this rule, it should be available to save the claim. Accord,
Marshall v. Mulrenin, 508 F.2d 39 (1st Cir. 1974). If Schiavone v. Fortune, 106 S.
Ct. 2379 (1986) implies the contrary, this paragraph is intended to make a material
change in the rule.
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Paragraph (c)(3). This paragraph has been revised to change the result in
Schiavone v. Fortune, supra, with respect to the problem of a misnamed defendant.
An intended defendant who is notified of an action within the period allowed by
Rule 4(j) for service of a summons and complaint may not under the revised rule
defeat the action on account of a defect in the pleading with respect to the defendant’s
name, provided that the requirements of clauses (A) and (B) have been met. If the
notice requirement is met within the Rule 4(j) period, a complaint may be amended
atany time to correct a formal defect such as a misnomer or misidentification. On the
basis of the text of the former rule, the Courtreached a result in Schiavone v. Fortune
that was inconsistent with the liberal pleading practices secured by Rule 8. See Bauer,
Schiavone: An Un-Fortune-ate [llustration of the Supreme Court’s Role as Interpreter
of the Federal Rules of Civil Procedure, 63 Notre Dame L. Rey. 720 (1988); Brussack,
Outrageous Fortune: The Case for Amending Rule 15(c) Again, 61 S. Cal. L. Rev.
671 (1988); Lewis, The Excessive History of Federal Rule 15(c) and Its Lessons for
Civil Rules Revision, 86 Mich. L. Rev. 1507 (1987).

Inallowing a name-correcting amendment within the time allowed by Rule 4(m),
this rule allows not only the 120 days specified in that rule, but also any additional time
resulting from any extension ordered by the court pursuant to that rule, as may be
granted, for example, if the defendant is a fugitive from service of the summons.

Rule 16. Pretrial Conferences; Scheduling; Management

(a) Pretrial Conferences; Objectives. In any action, the court may in its
discretion direct the attorneys for the parties and any unrepresented parties
to appear before it for a conference or conferences before trial for such purposes as

(1) expediting the disposition of the action; :

(2) establishing early and continuing control so that the case will not be
protracted because of lack of management;

(3) discouraging wasteful pretrial activities;

(4) improving the quality of the trial through more thorough preparation, and;

(5) facilitating the settlement of the case.

(b) Scheduling and Planning. Except in categories of actions exempted by
district court rule as inappropriate, the district judge, or a magistrate judge when
authorized by district court rule, shall, after receiving the report from the parties
under Rule 26(f) or after consulting with the attorneys for the parties and any
unrepresented parties by a scheduling conference, telephone, mail, or other suit-
able means, enter a scheduling order that limits the time

(1) to join other parties and to amend the pleadings;

(2) to file motions; and

(3) to complete discovery.

The scheduling order may also include

(4) modifications of the times for disclosures under Rules 26(a) and 26(e)(1)

and of the extent of discovery to be permitted;

44




Federal Rules of Civil Procedure Rule 16

(5) the date or dates for conferences before trial, a final pretrial conference,
and trial; and

(6) any other matters appropriate in the circumstances of the case.
The order shall issue as soon as practicable but in any event within 90 days after
the appearance of a defendant and within 120 days after the complaint has been
served on a defendant. A schedule shall not be modified except upon a showing
of good cause and by leave of the district judge or, when authorized by local rule,
by a magistrate judge.

(c) Subjects for Consideration at Pretrial Conferences. At any conference
under this rule consideration may be given, and the court may take appropriate
action, with respect to

(1) the formulation and simplification of the issues, including the elimination
of frivolous claims or defenses;

(2) the necessity or desirability of amendments to the pleadings;

(3) the possibility of obtaining admissions of fact and of documents which
will avoid unnecessary proof, stipulations regarding the authenticity of documents,
and advance rulings from the court on the admissibility of evidence;

(4) the avoidance of unnecessary proof and of cumulative evidence, and
limitations or restrictions on the use of testimony under Rule 702 of the Federal
Rules of Evidence;

(5) the appropriateness and timing of summary adjudication under Rule 56;

(6) the control and scheduling of d,is‘ckoyekry‘, including orders affecting
disclosures and discovery pursuant to Rule 26 and Rules 29 through 37,
(7) the identification of witnesses and documents, the need and schedule for
filing and exchanging pretrial briefs, and the date or dates for further conferences
and for trial; ‘

(8) the advisability of referring matters to a magistrate judge or master;

(9) settlement and the use of special procedures to assist in resolving the
dispute when authorized by statute or local rule;

(10) the form and substance of the pretrial order;

(11) the disposition of pending motions;

(12) the need for adopting special procedures for managing potentially
difficult or protracted actions that may involve complex issues, multiple parties,
difficult legal questions, or unusual proof problems;

(13) an order for a separate trial pursuant to Rule 42(b) with respect to a
claim, counterclaim, cross-claim, or third-party claim, or with respect to any
particular issue in the case;

(14) an order directing a party or parties to present evidence early in the trial
with respect to a manageable issue that could, on the evidence, be the basis for a
judgment as a matter of law under Rule 50(a) or a judgment on partial findings
under Rule 52(c);

(15) an order establishing a reasonable limit on the time allowed for
presenting evidence; and

45




Rule 16 Federal Rules of Civil Procedure

(16) such other matters as may facilitate the just, speedy, and inexpensive
disposition of the action.

At least one of the attorneys for each party participating in any conference before
trial shall have authority to enter into stipulations and to make admissions regard-
ing all matters that the participants may reasonably anticipate may be discussed.
If appropriate, the court may require that a party or its representative be present
or reasonably available by telephone in order to consider possible settlement of
the dispute.

(d) Final Pretrial Conference. Any final pretrial conference shall be held as
close to the time of trial as reasonable under the circumstances. The participants
at any such conference shall formulate a plan for trial, including a program for
facilitating the admission of evidence. The conference shall be attended by at
least one of the attorneys who will conduct the trial for each of the parties and by
any unrepresented parties.

(e) Pretrial Orders. Afterany conference held pursuantto this rule, an order shall
be entered reciting the action taken. This order shall control the subsequent course
of the action unless modified by a subsequent order. The order following a final
pretrial conference shall be modified only to prevent manifest injustice.

(f) Sanctions. Ifa party or party’s attorney fails to obey a scheduling or pretrial
order, or if no appearance is made on behalf of a party at a scheduling or pretrial
conference, or if a party or party’s attorney is substantially unprepared to par-
ticipate in the conference, or if a party or party’s attorney fails to participate
in good faith, the judge, upon motion or the judge’s own initiative, may make
such orders with regard thereto as are just, and among others any of the orders
provided in Rule 37(b)(2)(B), (C), (D). In lieu of or in addition to any other
sanction, the judge shall require the party or the attorney representing the party
or both to pay the reasonable expenses incurred because of any noncompliance
with this rule, including attorney’s fees, unless the judge finds that the noncom-
pliance was substantially justified or that other circumstances make an award of
expenses unjust.

As amended Apr. 28, 1983, eff. Aug. 1, 1983; Mar. 2, 1987, eff. Aug. 1, 1987;
Apr. 22, 1993, eff. Dec. 1, 1993.

ADVISORY COMMITTEE NOTES, 1983 AND 1993 AMENDMENTS
1983 AMENDMENTS

Introduction

Rule 16 has not been amended since the Federal Rules were promulgated in
1938. In many respects, the rule has been a success. For example, there is evidence
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that pretrial conferences may improve the quality of justice rendered in the federal
courts by sharpening the preparation and presentation of cases, tending to eliminate
trial surprise, and improving, as well as facilitating, the settlement process. See 6
Wright & Miller, Federal Practice and Procedure: Civil §1522 (1971). However, in
other respects particularly with regard to case management, the rule has not always
been as helpful as it might have been. Thus there has been a widespread feeling that
amendment is necessary to encourage pretrial management that meets the needs of
modem litigation. See Report of the National Commission for the Review of
Antitrust Laws and Procedures (1979).

Major criticism of Rule 16 has centered on the fact that its application can
result in over-regulation of some cases and under-regulation of others. In simple,
run-of-the-mill cases, attorneys have found pretrial requirements burdensome. It is
claimed that over-administration leads to a series of mini-trials that result in a waste
of an attorney’s time and needless expense to a client. Pollack, Pretrial Procedures
More Effectively Handled, 65 F.R.D. 475 (1974). This is especially likely to be true
when pretrial proceedings occur long before trial. At the other end of the spectrum,
the discretionary character of Rule 16 and its orientation toward a single conference
late in the pretrial process has led to under-administration of complex or protracted
cases. Without judicial guidance beginning shortly after institution, these cases often
become mired in discovery.

Four sources of criticism of pretrial have been identified. First, conferences
often are seen as a mere exchange of legalistic contentions without any real anal-
ysis of the particular case. Second, the result frequently is nothing but a formal
agreement on minutiae. Third, the conferences are seen as unnecessary and
time-consuming in cases that will be settled before trial. Fourth, the meetings can be
ceremonial and ritualistic, having little effect on the trial and being of minimal
value, particularly when the attorneys attending the sessions are not the ones who
will try the case or lack authority to enter into binding stipulations. See generally
McCargo v. Hedrick, 545 F.2d 393 (4th Cir. 1976); Pollack, Pretrial Procedures
More Effectively Handled, 65 F.R.D. 475 (1974); Rosenberg, The Pretrial
Conference and Effective Justice 45 (1964).

There also have been difficulties with the pretrial orders that issue following
Rule 16 conferences. When an order is entered far in advance of trial, some issues
may not be properly formulated. Counsel naturally are cautious and often try to pre-
serve as many options as possible. If the judge who tries the case did not conduct the
conference, he could find it difficult to determine exactly what was agreed to at the
conference. But any insistence on a detailed order may be too burdensome, depend-
ing on the nature or posture of the case.

Given the significant changes in federal civil litigation since 1938 that are not
reflected in Rule 16, it has been extensively rewritten and expanded to meet the
challenges of modern litigation. Empirical studies reveal that when a trial judge
intervenes personally at an early stage to assume judicial control over a case and to
schedule dates for completion by the parties of the principal pretrial steps, the case
is disposed of by settlement or trial more efficiently and with less cost and delay than
when the parties are left to their own devices. Flanders, Case Management and
Court Management in United States District Courts 17, Federal Judicial Center
(1977). Thus, the rule mandates a pretrial scheduling order. However, although
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scheduling and pretrial conferences are encouraged in appropriate cases, they are
not mandated . . .

1993 AMENDMENTS

Subdivision (c). The primary purposes of the changes in subdivision (c) are to
call attention to the opportunities for structuring of trial under Rules 42, 50, and 52
and to eliminate questions that have occasionally been raised regarding the author-
ity of the court to make appropriate orders designed cither to facilitate settlement or
to provide for an efficient and economical trial. The prefatory language of this
subdivision is revised to clarify the court’s power to enter appropriate orders at a con-
ference notwithstanding the objection of a party. Of course settlement is dependent
upon agreement by the parties and, indeed, a conference is most effective and pro-
ductive when the parties participate in a spirit of cooperation and mindful of their
responsibilities under Rule 1.

IV. Parties
Rule 17. Parties Plaintiff and Defendant; Capacity

(a) Real Party in Interest. Every action shall be prosecuted in the name of
the real party in interest. An executor, administrator, guardian, bailee, trustee of
an express trust, a party with whom or in whose name a contract has been made
for the benefit of another, or a party authorized by statute may sue in that person’s
own name without joining the party for whose benefit the action is brought; and
when a statute of the United States so provides, an action for the use or benefit of
another shall be brought in the name of the United States. No action shall
be dismissed on the ground that it is not prosecuted in the name of the real
party in interest until a reasonable time has been allowed after objection for
ratification of commencement of the action by, or joinder or substitution of, the
real party in interest; and such ratification, joinder, or substitution shall have the
same effect as if the action had been commenced in the name of the real party
in interest.

(b) Capacity to Sue or Be Sued. The capacity of an individual, other than
one acting in a representative capacity, to sue or be sued shall be determined
by the law of the individual’s domicile. The capacity of a corporation to sue or
be sued shall be determined by the law under which it was organized. In all
other cases capacity to sue or be sued shall be determined by the law of the
state in which the district court is held, except (1) that a partnership or other
unincorporated association, which has no such capacity by the law of such state,
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may sue or be sued in its common name for the purpose of enforcing for or against
it a substantive right existing under the Constitution or laws of the United States,
and (2) that the capacity of a receiver appointed by a court of the United States
to sue or be sued in a court of the United States is governed by Title 28, U.S.C.
§§754 and 959(a).

(c) Infants or Incompetent Persons. Whenever an infant or incompetent
person has a representative, such as a general guardian, committee, conservator,
or other like fiduciary, the representative may sue or defend on behalf of the
infant or incompetent person. An infant or incompetent person who does not
have a duly appointed representative may sue by a next friend or by a guardian ad
litem. The court shall appoint a guardian ad litem for an infant or incompetent
person not otherwise represented in an action or shall make such other order as
it deems proper for the protection of the infant or incompetent person.

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Dec. 29, 1948, eff. Oct. 20,
1949; Feb, 28, 1966, eff. July 1, 1966; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 25,
1988, eff. Aug. 1, 1988; Nov. 19, 1988, Pub. L. 100-690, Title VII, §7049, 102
Stat. 4401.

ADVISORY COMMITTEE NOTES, 1966 AMENDMENTS

[Amended Rule 17(a)] keeps pace with the law as it is actually developing. Modern
decisions are inclined to be lenient when an honest mistake has been made in
choosing the party in whose name the action is to be filed. . . . The provision should
not be misunderstood or distorted. It is intended to prevent forfeiture when determi-
nation of the proper party to sue is difficult or when an understandable mistake has
been made. It does not mean, for example, that, following an airplane crash in which
all aboard were killed, an action may be filed in the name of John Doe (a fictitious
person), as personal representative of Richard Roe (another fictitious person), in the
hope that at a later time the attorney filing the action may substitute the real name
of the real personal representative of a real victim, and have the benefit of suspen-
sion of the limitation period.

Rule 18. Joinder of Claims and Remedies

(a) Joinder of Claims. A party asserting a claim to relief as an original claim,
counterclaim, cross-claim, or third-party claim, may join, either as independent
or as alternate claims, as many claims, legal, equitable, or maritime, as the party
has against an opposing party.

(b) Joinder of Remedies; Fraudulent Conveyances. Whenever a claim is

one heretofore cognizable only after another claim has been prosecuted to a
conclusion, the two claims may be joined in a single action; but the court shall
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grant relief in that action only in accordance with the relative substantive rights
of the parties. In particular, a plaintiff may state a claim for money and a claim to
have set aside a conveyance fraudulent as to that plaintiff, without first having
obtained a judgment establishing the claim for money.

As amended Feb. 28, 1966, eff. July 1, 1966; Mar. 2, 1987, eff. Aug. 1, 1987.

ADVISORY COMMITTEE NOTES, 1966 AMENDMENTS

The liberal policy regarding joinder of claims in the pleadings extends to cases
with multiple parties. However, the language used in the second sentence of
Rule 18(a) — “ifthe requirements of Rules 19 [necessary joinder of parties], 20 [per-
missive joinder of parties], and 22 [interpleader] are satisfied” — has led some courts
to infer that the rules regulating joinder of parties are intended to carry back to Rule
18(a) and to impose some special limits on joinder of claims in multi-party cases. In
particular, Rule 20(a) has been read as restricting the operation of Rule 18(a) in
certain situations in which a number of parties have been permissively joined in an
action. In Federal Housing Admr. v. Christianson, 26 F. Supp. 419 (D. Conn. 1939),
the indorsee of two notes sued the three co-makers of one note, and sought to join
in the action a count on a second note which had been made by two of the three
defendants. There was no doubt about the propriety of the joinder of the three
parties defendant, for a right to relief was being asserted against all three defendants
which arose out of a single “transaction” (the first note) and a question of fact or
law “common” to all three defendants would arise in the action. See the text of
Rule 20(a). The court, however, refused to allow the joinder of the count on the
second note, on the ground that this right to relief, assumed to arise from a distinct
transaction, did not involve a question common to all the defendants but only two of
them. . . .

If the court’s view is followed, it becomes necessary to enter at the pleading stage
into speculations about the exact relation between the claim sought to be joined
against fewer than all the defendants properly joined in the action, and the claims
asserted against all the defendants. . . . Thusifitcould be found in the Christianson
situation that the claim on the second note arose out of the same transaction as the
claim on the first or out of a transaction forming part of a “series,” and that any ques-
tion of fact or law with respect to the second note also arose with regard to the first,
it would be held that the claim on the second note could be joined in the complaint.
... Such pleading niceties provide a basis for delaying and wasteful maneuver. It
is more compatible with the design of the rules to allow the claim to be joined in the
pleading, leaving the question of possible separate trial of that claim to be later
decided. . . .

Rule 18(a) is now amended not only to overcome the Christianson decision and
similar authority, but also to state clearly, as a comprehensive proposition, that a
party asserting a claim (an original claim, counterclaim, cross-claim, or third-party
claim) may join as many claims as he has against an opposing party. . . .

It is emphasized that amended Rule 18(a) deals only with pleading. As already
indicated, a claim properly joined as a matter of pleading need not be proceeded
with together with the other claims if fairness or convenience justifies separate
treatment. . . .
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