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percent since that time. The figure at which the jury arrived in answer to
issue 5 is equal exactly to $648.00 plus 20 percent, although the trial court,
as already pointed out, lowered this amount by $7.00 for reasons not
apparent from the record.

In its brief, defendant argues that it should be obvious that, in order to
install another roof, it would not be necessary to replace the metal valleys,
the metal trim and the Boston type ridges. This theory was not developed
at the trial, a fact which defendant admits, at least tacitly, by its statement in
the brief to the effect that the only testimony relating to the cost of replac-
ing the roof was the testimony referred to in the preceding paragraph.

Point two is overruled. DEING Lo e \-idmy or'ld

Finally, defendant argues that it was entitled to judgment at least on
the theory of quantum meruit on its cross claim because the evidence
establishes as a matter of law that defendant installed a good weatherproof
roof which was guaranteed for 15 years, and that such roof was installed
properly in accordance with factory specifications and was of use and
benefit to plaintiff. Ct o 2sei) Give - D€ CetidSe

The evidence does not conclusively establish that the shingles were
properly installed. There is evidence to the effect that if shingles of this
type are properly installed the result will be a roof which “blends,” rather ‘
than a roof with clearly discordant streaks. In any event, the evidence does’]
not conclusively establish that plaintiff has received any benefit from )
defendant’s defective performance.. As already pointed out, there is
evidence that plaintiff will have to install a completely new roof. Because
of defendant’s deficient performance, plaintiff is now in a position which? -
requires that she pay for a new roof. ‘t W

Nor daes the-evidence conclusively establish that plaintiff accepted:
the claimed benefit. She complained immediately and has expressed
dissatisfaction at all times. We cannot infer an acceptance from the fact
‘hat-plaintiff contirted 6 Tive in the house. She was living in the house
sefore defendant installed the new roof, and we know of no rule which
would require that, in order to avoid a finding of implied acceptance,
dlaintiff was obligated to move out of her home.

The judgment of the trial court is affirmed.

NOTE ON SUBSTANTIAL PERFORMANCE vs. MATERIAL BREACH

The doctrine of substantial performance was developed in order to
leal with the potentially harsh effect of constructive conditions. Evensthe

R

yredching pa till-recoverunder.the.contract if that-party’s-perform-
ineevis=substantialswith-any-rems: ining.defects-in-performance-recom-
rensed-by-a-setoff.for.the.damages.caused, If substantial performance has

10t occurred, the breaching party is stripped of the ability to sue on the
ontract and is limited to a remedy in quasi-contract, with damages meas-
ired by the excess of benefit conferred over and above harm caused, the
'ontract price being the upper limit. See the discussion of quasi-contract
n Chapter 3, pages 326-333.
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Instead of determining whether there was substantial performance
the court may determine whether the failure to perform is a material
breach. The one being the opposite of the other, Tweedle Dum and
Tweedle Dee. If X has materially breached, he has not substantially
performed. If X has substantially performed, he has not materially
breached.

When is there a failure of substantial performance; when is there a
material breach? “The considerations in determining whether perform-
ance is substantial are those listed in §241 for determining whether a
failure is material.” Comment d to §237, Restatement (Second) of
Contracts. According to the Restatement, those considerations are as
follows: : :

§241. Circumstances Significant in Determining Whether a Failure
Is Material

In determining whether a failure to render or to offer performance is
material, the following circumstances are significant:

(a) the extent to which the injured party will be deprived of the benefit
which he reasonably expected;

(b) the extent to which the injured party can be adequately compen-
sated for the part of that benefit of which he will be deprived;

(c) the extent to which the party failing to perform or to offer to perform
will suffer forfeiture; ,

(d) the likelihood that the party failing to perform or to offer to perform
will cure his failure, taking account of all the circumstances including any
reasonable assurances; '

(e) the extent to which the behavior of the party failing to perform or to
offer to perform comports with standards of good faith and fair dealing.

For a discussion of these Restatement (Second) criteria see Milner
Hotels, Inc. v. Norfolk & Western Ry. Co., 822 F. Supp. 341 (§.D.W.V. 1993).

Article 25 of the United Nations Convention on Contracts for the
International Sale of Goods borrows from civil law the concept of “funda-
mental breach.” Fundamental breach is similar to material breach in the
Restatement.

Article 25

A breach of contract committed by one of the parties is fundamental if it
results in such detriment to the other party as substantially to deprive him of
what he is entitled to expect under the contract, unless the party in breach
did not foresee, and a reasonable person of the same kind in the same

“circumstances would not have foreseen, such a result.

.. On a finding of fundamental breach, the aggrieved party is given a
broader range of remedies (including contract termination) than for
nonfundamental breaches. See, e.g., Articles 49, 51(2), 64, 72, 73.

Returning to the common law, what effect is to be given to a “willful”
breach or, in the language of the Restatement, a breach that does not
comport with good faith and fair dealing? Compare Jacob with §241 of the
Restatement. What does bad faith mean in this context? If a contractor has
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promised to use number 30 nails and instead uses number 20 nails, is that
a bad faith breach? Always? Sometimes?

CARTER v. SHERBURNE CORP.
Vermont Supreme Court, 1974
132 Vt. 88, 315 A.2d 870

SHANGRAW; C.J. This is an appeal by the defendant from a judgment of
the Rutland County Court. The subject matter of the litigation is work done
and materials furnished by the plaintiff in connection with a development of
the defendant’s near Sherburne Mountain. The plaintiff claimed that he was
not fully paid for labor and materials furnished under written contracts, and
that he was entitled to further amounts on a quantum meruit basis for labor
and materials furnished without express agreement as to price. The defen-
dant claimed defective performance and payment for everything due, and
asserted a counterclaim for expense necessitated by plaintiff’s alleged failure
to fulfill contractual commitments. The Court found that plaintiff was in
substantial compliance under his contracts, that the defendant had no right
to terminate the contracts, and that the defendant’s counterclaim was
without foundation. The Court also found that the plaintiff performed other
work for the defendant without compensation under a promise for addi-
tional work which was not fulfilled by the defendant. Plaintiff was awarded
various sums for unpaid invoices, payment for other work done for the
defendant, and interest. The defendant corporation has appealed.

The facts as found by the Court are, in substance, as follows:

There were four written contracts between the parties covering (a) the
furnishing and placing of gravel on one road, (b) the drilling and blasting
of rock on various residential roads, (¢) road construction, and (d) the
cutting and grubbing of a gondola lift-line. The contracts called for weekly
progress payments based upon work completed with a provision for retain-
ing 10 percent until ten days after final acceptance. The billings from the
plaintiff to the defendant amounted to $52,571.25, of which $41,368.05
was paid by the defendant. The difference between the $52,571.25 billed,
and $41,368.05 paid, comprised $4,596.45 retained by the defendant
under its holdback provision, and adjustments claimed by the defendant of
$6,606.75. The Court found that adjustments in the amount of $4,747.25
was improperly taken by the defendant and that amount was decreed to
the plaintiff. In addition the Court found that the plaintiff was entitled to all
the retainage held by the defendant.

As to the defendant’s contention that the plaintiff’s performance was
unsatisfactory and, in particular, that the plaintiff failed to abide by the
completion schedules in the contracts, the Court found that on the whole,
the plaintiff rendered substantial performance under the contracts without
major complaints from the defendant up to the time it terminated the
contracts. The Court found further, that time was not of the essence of the
contracts, that many of the delays-were-dueto-the-directions-of the-defen-
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the plaintiff extensive additional work contracts, that in return for this
promise the plaintiff agreed to do certain work without compensation,
that the plaintiff did in fact do some of this work, and that the additional
work promised by the defendant was not awarded to the plaintiff. The
Court held that the plaintiff was justified in his reliance on defendant’s

substanmal compllance under his contracts and in its finding that the plain-
tiff was entitled to recover certain sums under the gondola lift-line
contract. In addition, defendant claims that the Court was in error in
allowing the plaintiff recovery on a quantum meruit basis as parole
evidence was improperly admitted, and the recovery granted was not in
accordance with the terms of the contract. . . .

The defendant’s primary contention is that the Court’s ruling that the
plaintiff was in substantial compliance under his contracts is error. The
contention is that this ruling was based on the erroneous conclusion that
time was not of the essence of the contracts, and that as time was. of the
essence and plaintiff failed to perform within the time specified, plaintiff
was not in substantial compliance and defendant is entitled to the
amounts withheld as retainage. :

Where time is of the essence, performance on time-is-a-constructive

condition of hegther party’s-duty,-usually the duty to pay for the perform-

ance reﬁnﬁdered Jones v. United States, 96 U S. 24 (1877). Time may be
Libby, 134 U.S. 68 (1890), or by any language that expressly pr0V1des that
the contract will be void if performance is not within a specified time.
Sowles v. Hall, 62 Vt. 247, 20 A. 810 (1890). Where the parties have not
expressly declared their 1ntent10n the determinatlon as to Whether tlme is
afrh”é‘“ég-~-n ~~~~~~~~~ :

tion contract in the absence of an express provision making it such. 13
Am. Jur. 2d Building and Construction Contracts §47.

Construction contracts are subject to many delays for innumerable reasons,
the blame for which may be difficult to assess. The structure . . . becomes
part of the land and adds to the wealth of its owner. Delays are generally
foreseen as probable; and the risks thereof are discounted. . . . The complex-
ities of the work, the difficulties commonly encountered, the custom of men
in such cases, all these lead to the result that performance at the agreed time
by the contractor is not of the essence. 3A A. Corbin, Contracts §720, at 377
(1960).

We conclude thy
Contracts consrdered

M“ V'!C‘}

Q59 ~H4ET - 1900

hat time was not of the essence of any of the

. None of the four contracts 1ncluded express
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lagguage making time of the essence, and we can find nothing in the
circumstances surroundlng these contracts that would lift them out of the
operation of the general rule. Two of the contracts called for completion
dates and forfeitures for non-completlon on schedule, but the inclusion of
dates in construction contracts does not make time of the essence. De
Sombre v. Bickel, 18 Wis. 2d 390, 118 N.W.2d 868 (1963). Moreover, the
inclusion of penalty or forfeiture provisions for non-completion on sched-
ule is strong evidence that time is not of the essence and that performance
on time is not a condition of the other party’s duty to accept and pay for
the performance rendered. 3A A. Corbin, Contracts §720 (1960).
Ordinarily, in contracts where time is not of the essence, a failure to
complete the work within the specified time will not terminate the
contract, but it will subject the contractor to damages for the delay. See 13
Am. Jur. 2d Building and Construction Contracts §47. However, in this
case, most of the delays were due to the actions of the defendant corpora-
tion in constantly shifting the plaintiff’s activities from one contract to
another, cf. 17A CJ.S. Contracts §502(4), and in improperly withholding
the plaintiff’s payments. Cf. Orange, Alexandria and Manassas R. R. Co. v.
Placide, 35 Md. 315 (1871). Dga%mbepeﬁormance of a contract will, as
a wle_be excused where it is caused by the act or defaulf of the Opp051te
party-Schneider v. Saul, 224 Md. 454, 168 A.2d 375 (1961); District of
Columbia v. Camden Iron Works, 181 U.S. 453 (1901); 17 Am. Jur. 2d
Contracts §389; 13 Am. Jur. 2d Building and Construction Contracts §48,
or by the act or default of persons for whose conduct the opposite party is

supﬂﬁﬁbl ation of good faith and fair deahng is an implied term in
every contract, H. P Hood and Sons v. Heins, 124 Vt. 331, 205 A.2d 561
(1964) Shawv. E. L DuPont De Nemours & Co., 126 Vt. 206, 226 A 2d 903

“Defendant also dlsputes the Court’s conclus1ons with respect to the < '
gondola lift-line contract. Defendant informed the plaintiff in April, 1968, « e &
that no more progress payments would be made on the gondola contract. T l
At that time, plaintiff had completed a substantial portion of the contracted b}ﬁ?

work, but had not yet invoiced it. After defendant’s notice, plaintiff contin- ! v
ued to work on the lift-line, but was ﬂ)xecdto%”topﬁmﬁfﬁl reasons. Ao Tiv,

Defgggg_gg claims that tﬁémpmlamt"ﬁwls not entitled to_recover-for-work done o
or invojced after the Trotice concerning termination of payments. R~ 4 f '
«

the plamuff It was not a notice of contract terminafion. In the apserice of B

a total al disavowal of the contract, failure of payment does not require an |
immediate céssation of performance Williams v. Carter, 129 Vt. 619, 285
A2d 735 (1971). The contracts between the plaintiff and the defendant | J

“Defendant’s April notice concerned only the progress payments due / 57‘% '
Voo
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were not terminated untll June of 196ﬁjh@—tefﬂmatmwa,sjwthout legal

all Work cione befor

=¥th respect to the recovery granted the plaintiff, failure to perform
the agreed exchange gives rise to several remedies, one of which is recov-
ery on a quantum meruit basis. An action in quantum meruit is distinct
from one for damages. Its purpose 1s to require theé Wrorngdoerto-restore
what he hasteceived Trom the plaintif’s performance of the contract;

Gilfmar—Hat—1t-ve 510 (1839), and the measure-of-recovery-is the

reasonable value of erformance renc uncontrolled by the
ce_or by-any-other-terms.of the express contract. Derby v.

JM 17 (1848); 5 A. Corbin, Contracts §311TZ; 1113 (1964).
The Court’s finding and conclusions are therefore correct.
Judgment affirmed.

Problem 149

Scarlett agreed to sell her ancestral home, Tara, to Rhett if he brought
the entire payment in cash to Tara between the hours of noon and one
o’clock tomorrow. The next day he arrived with the proper amount at 1:23
pM. and tendered the money. By this time she had changed her mind and
refused to go through with the deal. If he sued in equity, asking for specific
performance after paying the money into court, would you, as judge, grant
him relief? See Farnsworth §8.7

Problem 150

The Lincoln Railway Company ordered 12 shipments of split rails
from the Douglas Timber Corporation, contracting for the delivery of one
shipment per month of 500 rails each. The shipments were to be delivered
by the end of the first week of each month for a one-year period. The first
shipment arrived on time, but contained only 497 rails. May Lincoln
Railway refuse to accept? Cancel the contract? See UCC §2-612. The next
month Douglas Timber shipped 500 rails, but they arrived on the ninth
- day of the month. May Lincoln Railway reject? If Lincoln Railway refused to
pay for the second shipment until Douglas Timber provided evidence of
its ability to make future shipments in the proper quantity and on time,
and Douglas Timber refused to make further shipments until Lincoln
Railway paid for the second, who is in breach here? See UCC §2-609. What
- should have been done, and by whom? See UCC §1-207 [§1-308 in the
- revised version of Article 1]. The leading classic case on delivery problems
in installment contracts is Norrington v. Wright, 115 U.S. 188 (1885).

The substantial performance rule has never (at least in theory)
applied to single-delivery contracts between merchants. Learned Hand
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once stated that “There is no room in commercial contracts for the
doctrine of substantial performance.” Mitsubishi Goshi Kaisha v. J. Aron &
Co., 16 F.2d 185, 186 (2d Cir. 1926). Instead the common law, and now
§2-601 of the Uniform Commercial Code require that seller make a
“perfect tender” of the goods, and if this doesn’t happen, the buyer
is given the option to accept the defective tender or reject it. Read UCC
§§2-601, 2-602, 2-606, and 2-607.

PRINTING CENTER OF TEXAS, INC. v. SUPERMIND
PUBLISHING CO.

Texas Court of Appeals, 1984
669 S.w.2d 779

CanNoN, J. Appellee sued appellant for refund of a deposit made
under a written contract to print 5,000 books entitled “Supermind
Supermemory.” Appellee alleged that it rightfully rejected the books upon
delivery under Tex. Bus. & Com. Code Ann. §2.601 (Tex. UCC) (Vernon
1968) and that it has a right to cancel the contract and recover the part of
the purchase price paid under Tex. Bus. & Com. Code Ann. §2.711 (Tex.
UCC) (Vernon 1968). The trial court awarded appellee refund of its $2,900
deposit and $3,000 as reasonable attorney’s fees on the verdict of the jury.

This appeal raises issues concerning: 1) whether appellee laid the
proper predicate for admission of an attorney’s billing statement as proof
of reasonable attorney’s fees under Tex. Rev. Civ. Stat. Ann. art. 3737e
(Vernon Supp. 1982-1983); 2) whether the evidence was legally and factu-
ally sufficient to support the jury’s finding that the books failed to conform
to the contract; and 3) whether the judgment of the trial court is void
because it did not have jurisdiction to award a judgment in excess of its
maximum jurisdictional limit. We affirm the judgment of the trial court.

We note that appellee may have tried this suit on the wrong legal
theory and if so, the judgment of trial court is not supported by the jury
findings. The parties tried this suit on the assumption that the provisions
of the Texas Uniform Commercial Code governed their contract for the
printing of books. Chapter 2 of the Business and Commerce Code is
limited to transactions involving the sale of goods. Tex. Bus. & Com. Code
Ann. §2.102 (Vernon 1968). A contract to print books involves the sale of
both goods and services. The printer sells goods which consist of paper
and ink and services consisting of binding, typesetting, proofing, etc. “In
such hybrid transactions, the question becomes whether the dominant
factor or essence of the transaction is the sale of materials or of services.”
G-W-L, Inc. v. Robichaux, 643 S.W.2d 392, 394 (Tex. 1982).

It appears to us that the services are the essence or the dominant factor
of a printing contract; therefore, Chapter 2 of the Business and Commerce
Code would not apply. Special issue number one inquired of the jury
whether the books delivered to appellee failed in any respect to conforni to
‘he contract. The affirmative answer to this issue does not give the purchaser
1 right to reject and to recover a refund of the purchase price under the
:ommon law of contracts as it would under Chapter 2 of the Code.
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Appellant has not assigned a point of error as to whether the trial
court’s judgment is supported by the verdict of the jury. Therefore any
error concerning this point is waived. Tex. R. Civ. P 418; State Farm Mutual
Automobile Ins. Co. v. Cowley, 468 S.W.2d 353 (Tex. 1971). We indulge in
the doubtful assumption that Chapter 2 of the Business and Commerce
Code governs the contract between parties to enable us to adequately
consider appellant’s points of error. . . .

Appellant contends in its second point of error that jury finding that
the books failed to conform to the contract is so against the great weight
and preponderance of the evidence as to be manifestly unjust. In Re King’s
Estate, 150 Tex. 662, 244 S.W.2d 660 (1952). This finding is related to
whether appellee had a right to reject the books under Tex. Bus. & Com.
Code Ann. §2.601 (Vernon 1968) which states in part:” . . . if the goods or
tender of delivery fail in any respect to conform to the Contract the buyer
may (1) reject the whole. .

This provision has been called the perfect tender rule because it
supposedly allows a buyer to reject whenever the goods are less than
perfect. This statement is not quite accurate; under §2-601 the tender must
be perfect only in the sense that the proffered goods must conform to the
contract in every respect. Conformity does not mean substantial perform-
ance; it means complete performance. The longstanding doctrine of sales
law that “there is no room in commercial contracts for the doctrine of
substantial performance” is carried forward into §2.601 of the Code.
Mitsubishi Goshi Kaisha v. J. Aron & Co., 16 F.2d 185, 186 (2d Cir. 1926);
see also 50 Tex. Jur. 2d Sales §210 and §211 (1970). We reject the holding
of the court in Del Monte Corp. v. Martin, 574 S.W.2d 597 (Tex. Civ. App. —
San Antonio, no writ), tfwwmg_ﬂed whether plaintiff
substantially complied with the terms of the contract was a correct form of

submission to determine whether defendant had a right-to-reject the

g()%g)gl,mg‘@;gg_ggder the sales contract. Substantial compliance is not
thie legal equivalent f conformity Wifli he contractunder §2.601.

In analyzing whether tendered goods are conforming, the contract of
the parties must first be determined. “Conform” is defined in Tex. Bus. &
Com. Code Ann. §2.106(b) (Vernon 1968), as “in accordance with the obli-
gations under the contract.” The contract of the parties includes more than
the words used by the parties. It encompasses “the bargain of the parties
in fact as found in their language or by implication from other circum-
stances including course of dealing or usage of trade or course of perform-
ance as provided in the Code.” Bus. & Com. Code Ann. §1.201(11) and

§1.201(3). Thus, the terms of-a-contract-may-be-explained and supple-
mented througfi trade usage, but it may not be used to contradict an

ex%rgs;term Bus. & Com. Code Ann. §2.202. We of”
tra\ggs’age must be proved as facts. Bus. & Com..Code A\nnr§\1__7})’5_%)_)41\
buyerhasa Tight t6 re;ect goods under §2.601 if the goods Tail t6 conform
to ‘e,it er the expt or-implied- of the contract.

“Once thecontract of the partles has been determined, the evidence
must be reviewed to see if the right goods were tendered at the right time
and place. If the evidence does establish nonconformity in some respect,
the buyer is entitled to reject if he rejects in good faith. Bus. & Com. Code
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Ann. §1.203 provides that, “Every contract or duty within this Act imposes
an obligation of good faith in its performance or enforcement.” Since the
rejection of goods is a matter of performance, the buyer is obligated to act
in good faith when he rejects the goods. Where the buyer is a merchant,

his standarglmg_f,gogdiaj.tbiejection requires honesty in fact afid-obser-

vance of reasonable commercial Standards of fair dealing in the trade—Tex.
Bus. & Com. Code AAn§2:103(2)—H-the seller alleges that the buyer
rejected in bad faith, the seller has the burden of proof on this issue.
Evidence of circumstances which indicate that the buyer’s motivation in
rejecting the goods was to escape the bargain, rather than to avoid accept-
ance of a tender which in some respect impairs the value of the bargain to
him, would support a finding of rejection in bad faith. Neumiller Farms
Inc. v. Cornett, 368 So. 2d 272 (Ala. 1979). Thus, evidence of rejection of
the goods on account of a minor defect in a falling market would in some
instances be sufficient to support a finding that the buyer acted in bad faith
when he rejected the goods.

The written contract between the parties which is expressed in a bid
proposal dated July 31, 1981 covers only essential terms such as quantity,
trim size, and type of paper and cover. The type of paper specified in the
contract was thirty pound white newsprint. Appellee’s witness testified
that he was shown a sample of the newsprint to be used and that the
tendered books were not the same color as the sample. The witness stated
the pages of the books were gray while the sample was white This testi-
mony is evidence of noneenformiity-because any sample-which is s made

gz

part of the basis of the bargain creates an express warranty that the whole————
Oﬂﬁ%@@dﬁWﬂWﬁﬁa Tex. Bus. & Com—Cede-Ann.-
§2:313(2)(3) (Tex UCE)-Nernon 1968). ;

Other nonconformitiesMﬁéllee alleges and offers proof of are
off center cover art, crooked pages, wrinkled pages and inadequate perfo-
ration on a pull out page. The contract does not expressly address any of
these matters. Although evidence of trade usage may have indicated that
these conditions are contrary to the standards of commercial practice
within the publishing industry, appellant failed to offer evidence of trade
usage to supplement the contract. However, appellant knew that appellee
wanted the books printed for sale to the public:In these circumstances, it
is implied in the contract that the books be comnierciatly accepiable-and
appealing-to-the_public. Secti x. Bus. & Com. Code Ann. (Tex.
UCC) (Vernon 19 states that a warranty that the goods shall be
merchantable is implied in a contract for their sale and that for goods to
be merchantable, they must pass without objection in the trade and be fit

for thgchh such goods are used 3/}1.:;;;;@%
reasonably conclude t s with crooked-and.wrinkled pages, o

center-eover-art; and-iradequate perforation are not fit for sate-to-the
public. We find sufficient evidence to support the jury’s finding-that the
books did not conform to the contract. ‘
Appellant contends that if nonconformities exist, they are minor and
that appellee rejected the books in bad faith. Appellant has failed to carry
ts burden to prove that appellee rejected the books in bad faith. First, we

do not agree with appellant’s contention that the alleged nonconformities
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should be classified as minor. Second, there is no evidence which indicates
that appellee’s primary motivation in rejection of the books was to escape a
bad bargain. We also note that appellant has waived its defense of rejection
in bad faith by its failure to request an issue on this defense, because it has
not conclusively established it under the evidence. Tex. R. Civ. P. 279.

Appellant’s second point of error is overruled.

... Points of error three and four are overruled.

The judgment of the trial court is affirmed.

CAPITOL DODGE SALES v. NORTHERN CONCRETE PIPE, INC.
Michigan Court of Appeals, 1983
131 Mich. App. 149, 346 N.w.2d 535

PETERSON, J. Defendant appeals by leave granted from a district court
judgment, affirmed on appeal to the circuit court, awarding plaintiff
damages for breach of contract for sale of a new 1979 Dodge pickup truck.

Defendant claims that the trial court erred in finding that it had
accepted the truck and in concluding that it had thereafter wrongfully
attempted a revocation of the sale. We agree, finding that the evidence
shows no acceptance within the meaning of the Uniform Commercial
Code, MCL 440.2606; MSA 19.2606, and that defendant had an absolute
right to reject the truck, MCL 440.2601; MSA 19.2601.

The evidence shows that on November 8 or 9, 1978, an officer of
defendant, William Washabaugh, called at plaintiff’s place of business to
discuss the possible purchase of a pickup truck with a snowplow attach-
ment. The truck in question was of the type desired and plaintiff’s sales-
man, John Fuller, took Mr. Washabaugh for a test drive in the vehicle.
Washabaugh liked the truck. However, before the test drive was
completed, the engine overheated. There was a conflict in the testimony
of Fuller and Washabaugh which was not addressed by the opinion of the
trial judge: Washabaugh testified that the temperature gauge was “all the |
way over” and that there was steam coming from under the hood; Fuller |
testified that the truck was just running warm, that there was no overheat-
ing, and that he saw no steam coming from the engine compartment.

Whichever version is correct, the significant fact is that the topic of
engine overheating was specifically addressed by Fuller and Washabaugh.
Washabaugh expressed concern about the matter, and indicated past expe-
rience with other vehicles suffering engine damage from overheating. Fuller
said that overheating resulted from incorrect positioning of the snowplow
blade in front of the radiator. Washabaugh was willing to buy the truck if
Fuller’s statement was correct. Fuller assured him that that was in fact the
case, documents of purchase were executed, and Washabaugh gave Fuller a
check for the full payment of the purchase price. They agreed that employ-
ees of defendant would pick up the truck the following day and that they
would be instructed on the proper positioning of the plow blade.

On the following day, Stanley Reid and Leon LaFave came to plaintiff’s
place of business to pick up the truck for defendant. Fuller personally
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showed them how to properly position the blade, and it was so positioned
in Fuller’s presence before Reid and LaFave left for defendant’s place of
business near Potterville. When they arrived there, the engine was over-
heating and steaming. A mechanic employed by defendant could find no
apparent defects from a visual inspection, so a telephone call was made to
plaintiff’s office. An employee in plaintiff’s service department advised
rechecking the blade position, refilling the radiator, and taking the truck
out for another drive. This was done. Reid and LaFave drove to Potterville,
about two miles from defendant’s place of business, and back. The engine
again overheated, the temperature gauge rose to the maximum, and there
was an eruption of water and steam.

LaFave again called plaintiff’s office and was told to bring the truck
into plaintiff’s service department. He did so, and when he arrived the
engine was again overheating and steaming. He was told that the problem
might be with a thermostat but that the truck would be ready and could be
picked up the following afternoon.

On the next afternoon (the third day, be it November 10 or 11),

LaFave went to Lansing and picked up the truck. He was told that a radia-

tor cap had been replaced. By the time he got back to defendant’s place of
business, the engine was again overheating. On Washabaugh’s orders,
LaFave immediately notified plaintiff by telephone that defendant was not
taking the truck, that payment was being stopped on the check, and that
plaintiff should come get the truck. Plaintiff sent a wrecker and crew that
evening and towed the truck back to its lot. ,

In the following days, plaintiff did nothing to the truck by way of -

'nspection or repair. It was left sitting on plaintiff’s lot. On November 15
or 16, the purchase and registration documents were taken by plaintiff to
1 branch office of the Secretary of State. On November 15 or 16, plaintiff
received notice from its bank that defendant had stopped payment on the
check. : :
Title to the truck was issued in defendant’s name by the Secretary of
state on December 1, 1978. Both parties retained counsel, and defendant
nade an effort to tender title to plaintiff so the truck could be resold.
’laintiff rejected the tender, taking the position that the transaction was
omplete and that it could not resell the truck because defendant held
itle, and commenced this suit.

... [TThe opinion of the trial judge contains no findings of fact, discus-
iion, or conclusion as to an acceptance of the truck by defendant within
he meaning of the Uniform Commercial Code, although the conclusion
hat acceptance had occurred can be implied from the opinion’s statement
f the issues as being: (1) whether the defendant had sustained the burden
of proving the truck defective so as to justify a revocation after acceptance;
2) if the truck was defective, whether plaintiff was given an opportunity
o seasonably cure the defect; and (3) whether plaintiff had a duty to resell
he truck. ’

We find the trial judge’s decision on such issues inapposite, holding
hat on these facts the implied finding that there had been an acceptance
f the truck by defendant is erroneous.
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The Uniform Commercial Code, §2-606 (MCL 440.2606; MSA 19.26006),
provides:

(1) Acceptance of goods occurs when the buyer

(a) after a reasonable opportunity to inspect the goods signifies to the
seller that the goods are conforming or that he will take or retain
them in spite of their nonconformity; or

(b) fails to make an effective rejection (subsection (1) of section 2602),
but such acceptance does not occur until the buyer has had a
reasonable opportunity to inspect them; or

(c) does any act inconsistent with the seller’s ownership; but if such an
act is wrongful as against the seller it is an acceptance only if rati-
fied by him.

(2) Acceptance of a part of any commercial unit is acceptance of that
entire unit.

ing what constltutesvan acceptance clearly
/i
livery.or.possession of

% mopportunlty to inspect is Contemplated prior to acceptance. Similarly, §2-
| ;—%02 of the code allows a rejection of goods for nonconformance ° Wlthln a

i reasonable time after thezr delivery.” Thus whil nsfer of posse

nder the Uniform Commercial Code (2d ed.), §8-2, p. 296. . . .
Zabriskie [Zabiske Chevrolet v. Smith, 228 A.2d 848 (D.C. 1967)] is
.. pertinent for two reasons. In the first place, when dealing with acceptance
 under the UCC, it speaks to the relationship between the manufacturer
and seller of complex machines or devices on the one hand and the
dependent buyer on the other hand. Th be_expert in the use

of the machi

c_seller’s expertise {0 hotding that somethi

rr_ngg }h;m&mmasua]w is.appropriate beforethe bu er

& to have accepted the machme We agre .
1nspect under thé UCC must alfow 4f opportunity-te ﬁu’t‘fﬁ"‘“f)“f"’o‘&ﬁ""f"cto

Wd use, or for testing to verify its capability to-perfofm as

intended.
] ) s

, there was no acceptance. Nothing that defendant
did can be construed under §2-606(1)(a), as signifying, after a reasonable
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opportunity to inspect, that the truck conformed or that defendant would
retain the truck in spite of its nonconformity. Defendant had the absolute
right to reject the truck for nonconformity within a reasonable time, and to
seasonably notify the plaintiff thereof. MCL 440.2602; MSA 19.2602. 1t did so.

Reversed and remanded for entry of judgment in favor of defendant.
Costs to defendant.

NOTES AND QUESTIONS

1. What exactly is the difference between the substantial performance
limitation and the good faith limitation on rejection that the court finds in
Printing Center?

2. Do you feel the court in Capitol Dodge would have necessarily
arrived at a different decision under the facts of Printing Center?

If the buyer of goods has clearly made an “acceptance” of them as that
term is defined in §2-606, the buyer may no longer reject the goods under. -
§2-602. But if the buyer subsequently discovers a major defect with the
goods, may the buyer avoid the contract? The common law would give

relief under the idea of rescission, but the Uniform Commercial Code .

avoids using that term and instead calls the avoidance mechanism “revoca-
tion of acceptance.” Read §2-608. :

COLONIAL DODGE, INC. v. MILLER
Michigan Supreme Court, 1984
420 Mich. 452, 362 N.w.2d 704

KavanacH, J. This case requires the court to decide whether the failure
to include a spare tire with a new automobile can constitute a substantial
impairment in the value of that automobile entitling the buyer to revoke
his acceptance of the vehicle under MCL 440.2608; MSA 19.2608.

We hold it may and reverse.

On April 19, 1976, defendant Clarence Miller ordered a 1976 Dodge
Royal Monaco station wagon from plaintiff Colonial Dodge which included
1 heavy-duty trailer package with extra wide tires.

On May 28, 1976, defendant picked up the wagon, drove it a short
distance where he met his wife, and exchanged it for her car. Defendant
drove that car to work while his wife returned home with the new station
wagon. Shortly after arriving home, Mrs. Miller noticed that their new
wagon did not have a spare tire. The following morning defendant noti-
ied plaintiff that he insisted on having the tire he ordered immediately,
>ut when told there was no spare tire then available, he informed the
salesman for plaintiff that he would stop payment on the two checks that
were tendered as the purchase price, and that the vehicle could be picked
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up from in front of his home. Defendant parked the car in front of his
home where it remained until the temporary ten-day registration sticker

‘had expired, whereupon the car was towed by the St. Clair police to a St.

Clair dealership. Plaintiff had applied for license plates, registration, and
title in defendant’s name. Defendant refused the license plates when they
were delivered to him.

According to plaintiff’s witness, the spare tire was not included in the
delivery of the vehicle due to a nation-wide shortage caused by a labor
strike. Some months later, defendant was notified his tire was available.

Plaintiff sued defendant for the purchase price of the car. On January
13, 1981, the trial court entered a judgment for plaintiff finding that defen-
dant wrongfully revoked acceptance of the vehicle. The Court of Appeals
decided that defendant never accepted the vehicle under MCL 440.2606;
MSA 19.2606 of the Uniform Commercial Code and reversed. 116 Mich.
App. 78, 85; 322 N.W.2d 549 (1982). On rehearing, the Court of Appeals,
noting the trial court found the parties had agreed that there was a valid
acceptance, affirmed the trial court’s holding there was not a substantial
impairment in the value sufficient to authorize defendant to revoke accept-
ance of the automobile.

% Defendant argues that he never accepted the vehicle under MCL

440.2606; MSA 19.2606, claiming mere possession of the vehicle is not
sufficient according to the UCC. Plaintiff contends defendant did accept

<the vehicle by executing an application for Michigan title and driving the

vehicle away from the dealership. The trial court stated “[t]he parties agree
that defendant Miller made a valid acceptance of the station wagon under
§2.606 of the Uniform Commercial Code. . ..”

We are not persuaded that, had the matter been contested in the trial
court, a finding of acceptance would be warranted on this record.
However, since defendant did not submit the question to the trial judge,
but in effect stipulated to acceptance, we will treat the matter as though
there was acceptance.

re satisfied defendant made a proper rwga_,
440.2608(1)(b); MSA 19.2608(1) (b). This section reads:

) The buyer may revoke his acceptance of a lot or commercial unit
whose non-conformity substantially impairs its value to him if he has
accepted it

(a) on the reasonable assumption that its non-conformity would be
cured and it has not been seasonably cured; or

(b) without discovery of such non-conformity if his acceptance was
reasonably induced either by the difficulty of discovery before
acceptance or by the seller’s assurances.

(2) Revocation of acceptance must occur within a reasonable time after
the buyer discovers or should have discovered the ground for it and before
any substantial change in condition of the goods which is not caused by their
own defects. It is not effective until the buyer notifies the seller of it.

(3) A buyer who so revokes has the same rights and duties with regard
to the goods involved as if he had rejected them.
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Plaintiff argues the missing spare tire did not constitute a substantial
impairment in the value of the automobile, within the meaning of MCL
440.2608(1); MSA 19.2608(1). Plaintiff claims a missing spare tire is a
trivial defect, and a proper construction of this section of the UCC would
not permit defendant to revoke under these circumstances. It maintains
that since the spare tire is easy to replace and the cost of curing the
nonconformity very small compared to the total contract price, there is no
substantial impairment in value.

However, MCL 440.2608(1); MSA 19.2608(1) says “[t]he buyer may
revoke his acceptance of a lot or commercial unit whose nonconformity
substantially impairs its value fo bim. . . .” (Emphasis added.) Number two
of the Official Comment to MCL 440.2608; MSA 19.2608 attempts to clarify
this area. It says that

[r]evocation of acceptance is possible only where the nonconformity
substantially impairs the value of the good buyen, For this purpose
thieEs Séllerhadireason 16 knoe at e Lo o ino-
the question is whether the noncoaformity is such as will in fact cal
substansir-mmpaisment.afualue 10 the buyver though the seller had no
advance knowledge as.10 the buver’s particular circumstances.

We cannot accept plaintiff’s interpretation of MCL 440.2608(1); MSA
19.2608(1). In order to give effect to the statute, a buyer must show the
nonconformity has a_special devaluing effect on him and that the buyer’s
assessment of it is factually correct. In this case, the defendant’s concern s
with safety is evidenced by the fact that he ordered the special package|i® ?\(
which included special tires. The defendant’s occupation demanded that ;m?a‘ @’? 173
he travel extensively, sometimes in excess of 150 miles per day on Detroi L€ X~ % X
freeways, and often in the early morning hours. Mr. Miller testified that he 0/0!‘ R &S(
was afraid of a tire going flat on a Detroit freeway at 3 a.m. Without a spare, \
he testified, he would be helpless until morning business hours. The
dangers attendant upon a stranded motorist are common knowledge, and
Mr. Miller’s fears are not unreasonable. ;

B

ack

@855
Qe

the.vehiele-does.notprecha oeation. There was testimony that the
space for the spare tire was under a fastened panel, concealed from view.
This out-of-sight location satisfies the requirement of MCL 440.2608(1)(b);
MSA 19.2608(1)(b) that the nonconformity be difficult to discover.

MCL 440.2608(2); MSA 19.2608(2) requires that the seller be notified
of the revocation of acceptance and that it occur within a reasonable time
of the discovery of the nonconformity. Defendant notified plaintiff of his
revocation the morning after the car was delivered to him. Notice was
ziven within a reasonable time.

Plaintiff argues that defendant failed to effectively revoke acceptance
decause he neglected to sign over title to the car to plaintiff.

Defendant, however, had no duty to sign over title absent a request
rom plaintiff that he do so. Under MCL 440.2608(3); MSA 19.2608(3), “la]
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buyer who so revokes has the same rlghts and duties with regard to the

goods involved as if he had rejected them.” ho has rejected
goods in his possessmn “is under a duty . . . to hold them with reasonable
Ca €ller’s d15p051t10n for atime %ufflClent to permit the seller to

. ations with regard to the
goeds. . .V MCL 440.2602(1) (b) and (c) MSA 19 2602(1)(b) and ().
Defendant s notice to plaintiff and holding of the car pending seller’s
disposition was sufficient under the statute, at least in the absence of
evidence that defendant refused a request by the plaintiff to sign over title.

Plaintiff contends defendant abandoned the vehicle, denying it any
opportunity to cure the nonconforming tender as prescrlbed in MCL
440.2508; MSA 19.2508. We find that defendant’s behavior did not prevent
plaintiff from curing the nonconformity. Defendant held the vehicle and
gave notice to the plaintiff in a proper fashion; he had no further duties.
Reversed. }

ag at MCL 440.2608(1) G)) MSA 19.2608(1) (b) establishes

what is essentially a subjective test to measure the buyer’s authority to
revoke an acceptance of nonconforming goods, the requisite impairment
of the value of the goods to the buyer must be substantial. not suffi-

this casc would have a flat tire in the early hours of the mommg

~in an unsafe area of the City of Detroit, leaving its driver with no spare tire,
although real, is unlikely. In all events, it is not a possibili

~reasonably be said to elevate the absW&s&éefh
_ciency easily Femedied, to the level of a “substantial impairment” of the
~ value of the new antomobile for its ordinary use as a mgmwehrclé‘"‘"‘w ‘
! ‘Consequently, I would reverse the judgment of the Court of Appeals
and affirm the finding of the trial court on this issue.

Bovig, J. (dissenting). I disagree with the conclusion reached by the
majority for the reasons stated by Judge Cynar in his dissent in the Court
of Appeals. 116 Mich. App. 78, 87; 322 N.W.2d 549 (1982) (Cynar, PJ,,

“dissenting). I agree with Judge Cynar’s analysis of the law of substantial
impairment and its application to the facts in this case. As he succinctly
summarized:

A buyer may properly revoke acceptance where the nonconformity
substantially impairs its value. The existence of such nonconformity depends
on the facts and circumstances of each case. Jorgensen v. Pressnall, 274 Or.
285; 545 P2d 1382 (1976). The determination of substantial impairment has
been made from the buyer’s subjective view, considering particular needs
and circumstances. See Summers & White, Handbook of the Law Under the
Uniform Commercial Code (2d ed.), §8-3, p.308; Committee Comment 2 to
MCL 440.2608; MSA 19.2608. An objective approach was utilized in Fargo
Machine & Tool Co. v. Kearney & Trecker Corp., 428 F. Supp. 364 (E.D. Mich.,
1977), and an objective and subjective test was employed in Jorgensen,
supra.
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The purpose of the requirement of substantial impairment of value is to
preclude revocation for trivial defects or defects which may be easily
corrected. Rozmus v. Thompson’s Lincoln-Mercury Co., 209 Pa. Super. 120;
224 A.2d 782 (1966).

The trial judge’s determination that the temporarily missing spare tire
did not constitute a substantial impairment in value under either the subjec-
tive or objective test was not clearly erroneous. Id., pp. 88-89.

Therefore, I do not agree that defendant Miller properly rejected the
vehicle, and I would affirm the trial court’s finding on that issue.

TES AND QUESTIONS

ncreasmgly, courts have used a sub;ectlve and Ob]eCthC test in

the buyer h ) S0

he st shoes of the buyer would find the product falled to meet the need Suc
dbjective evidence can go to the effect the failure had on the buyer’s safety
1s in the current case or other factors such as the timing of breakdowns
ind the number of such breakdowns. Midwest Mobile Diagnostic Imaging,
-L.C. v. Dynamics Corp. of Am., 965 F. Supp. 1003 (WD. Mich. 1997).

2. Was the court correct in usurpmg the jury’s findings re the substan-
ial impairment issue?

3. Note that one of the effects of an acceptance is that the burden of
»roof shifts from the seller to the buyer per UCC §2- -607(4). This means that
yrior to acceptance, the seller has the burden of establishing a perfect tender
inder §2-601 (or a substantial one under §2-612 for installment sales), but
\fter the buyer accepts the goods, the buyer must prove a substantial impair-
nent and the other elements necessary to revoke acceptance under §2-608.

NOTE ON THE RIGHT TO CURE AND ON INCONSISTENT USE

The right of rejection is subject to the right to cure underid

he buyers in the last two cases give the seller the right to cure? How?

_ The right to cure is not unlimited. “[T]he buyer . . . is not bound to
rermit the seller to tinker with the article indefinitely in the hope that it
nay ultimately be made to comply with the warranty.” Orange Motors of
~oral Gables, Inc. v. Dade Co. Dairies, Inc., 258 So. 2d 319, 321 (Fla. Dist.
St. App. 1972).

The care concept is also endorsed in the Restatement (Second) as
ollows:

Comment a to §242

Under §§237 and 238, a party’s uncured material failure to perform
it to offer to perform not only has the effect of suspending the other
rarty’s duties (§225(1)) but, when it is too late for the performance or the
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offer to perform to occur, the failure also has the effect of discharging
those duties (§225(2)). Ordinarily there is some period of time between
suspension and discharge, and during this period a party may cure his
failure. Even then, since any breach gives rise to a claim, a party who has
cured a material breach has still committed a breach, by his delay, for
which he is liable in damages. Furthermore, in some instances timely
performance is so essential that any delay immediately results in discharge
and there is no period of time during which the injured party’s duties are
merely suspended and the other party can cure his failure.
Use by the buyer of goods after attempted revocation or rejection may
show a waiver of the right to reject or revoke. Use of the product for an
extended period may destroy the right to revoke. However, use by the
buyer may be allowed if reasonable and relatively short term. For example,
* if the buyer is using the product for a time after revocation in a good faith

attempt to mitigate damages, the defendant has given no contra instruc-
- tions to the buyer, and the defendant is not harmed, such may be allowed.
. Wilk Paving, Inc. v: Southwirh-Milton, Inc., 162 Vti 552, 649 A.2d 778

" (1994). Futher, buyer’s use for a limited time when the buyer has noreal
option may not prohibit rejection or revocation. For example, the party
who has revoked acceptance of a mobile home may have no other place to
live while the right of revocation is litigated. See, e.g., Performance Motors,
Inc. v. Allen, 280 N.C. 385, 186 S.E.2d 161 (1972). Also consider Johnson
v. General Motors Corp., Chevrolet Motor Div,, 233 Kan. 1044, 668 P2d
139, 36 U.C.C. Rep. 1089 (Kan. 1983) (continuing use of defective truck
after revocation was permissible where buyer would have had to purchase
another vehicle while paying for the defective one). Contra Gasque v.
Mooers Motor Car Co., 227 Va. 154, 313 S.E.2d 384 (1984) (dicta that any
use of an automobile after revocation improper).

V. EXCUSE

A. Prevention and Cooperation

SULLIVAN v. BULLOCK
Court of Appeals of Idaho, 1993
124 Idaho 738, 864 P2d 184

WarTERS, Chief Judge.

The issue at trial in this action was whether it was the homeowner
or the contractor who breached a written contract to remodel several
rooms in a home. The jury returned a special verdict finding that
although the contractor had not substantially performed under
the contract, he had been prevented from doing so by the homeowner.
The jury awarded $2,956.40 in damages to the contractor, essentially the
balance of the contract price. The homeowner filed a motion for




V. Excuse 719

judgment n.o.v. or for a new trial, which was denied. The homeowner
appeals the judgment and denial of her motion. She contends that the
jury’s verdict is contrary to the law and the evidence presented. She also
claims that the trial court erroneously rejected one of her proposed jury
instructions, excluded evidence, and awarded costs and attorney fees to
the contractor.

We affirm the denial of the motions in so far as the decision below
holds that the homeowner prevented the contractor’s complete perform-
ance. However, we reverse and remand the decision to the extent it
approved an erroneous measure of damages in favor of the contractor. We
also vacate the award of attorney fees and remand for further considera-
tion by the district court.

1. Facrs

The evidence presented at trial established that in April 1991, Cora
Sullivan hired Dallas Bullock, doing business as New Home Development,
to remodel her kitchen, hallway, utility room, bathroom and sewing room,
for a total price of $6,780. The written contract set out the major aspects
of the project but lacked detail. No design sketches were agreed to by the
parties. Less than detailed communications between Mrs. Sullivan and Mr.
Bullock resulted in misunderstandings regarding exactly what the final
product would look like. Eventually the contract was breached in several
respects. The work was not begun or completed by the dates set out in the
contract. Mrs. Sullivan, however, assented to the delays. Evidence was
oresented that the work performed by Mr. Bullock and the subcontractors
2e hired was sometimes below the industry standard for the area, not as
Mirs. Sullivan had requested—and-wasnot performed 1o her satisfaction. In
dther words, according to Mrs. Sullivan and other witnesses, the improve-
nents Wewwwwj%
nanner” as expressly required by the contragt. However, evidence was
aresented that during the time the work was being performed, Mrs.
sullivan did not clearly convey to Mr. Bullock her dissatisfaction and he
iontinued with the perception that the project was progressing with
ipproval. During the project, Mr. Bullock incurred costs not provided for™ - ) ‘e
n the contract, primarily for electrical work to bring the kitchen up to Do T
‘ode and for plumbing. There was no evidence that Mrs. Sullivan 7 7
ipproved the extra costs for the electrical work.

~—F while ¢ ruction rOgressit
li .. RS i ey
10t Y. ALl NG

:ling continued. At one time; M

here while she was
known “Buliock, one of the workma
:ntered the home through a window to complete some work while Mrs.
sullivan was gone. This so upset Mrs. Sullivan that she angrily confronted
Ar. Bullock and told him that neither he nor his workman were to ever set
oot in her house again. Further requests by Mr. Bullock and others to
:nter the home and continue the project were refused by Mrs. Sullivan.




hmdered Mr. Bullock’s performance
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On July 1, 1991, Mr. Bullock submitted a “final” bill to Mrs. Sullivan for
$2,956. 40 purportedly for work completed, but also representing the
contract balance for the completed project.

II. PROCEDURAL HISTORY

In October 1991, Mrs. Sullivan filed a complaint in the district court,
asserting that Mr. Bullock’s workmanship was grossly defective and that he
had been unresponsive to requests to improve his product. The complaint
sought damages in the amount of $19,703 to completely redo the work
Mr. Bullock had started and return of the $5,932 she had already paid him.
Mr. Bullock answered Mrs. Sullivan’s complaint and filed a counterclaim.
He alleged that his work was satisfactory, that any unsatisfactory work
could be fixed, but that Mrs. Sullivan had prohibited him from finishing
the project or fixing defects. He stated that Mrs. Sullivan had paid $5,906
and he requested $2,956.40 in damages for the work he had performed.
He also asserted a claim against Mrs. Sullivan, seeking damages for slander.

The trial addressed the breach of contract claim. The counterclaim
alleging slander was voluntarily dismissed. The jury returned a special
verdict finding that Mr. Bullock had not substantially performed under the
contract, but that he had been prevented or substantially hindered from
performing by Mrs. Sullivan. The jury awarded him $2,956.40, and the
court awarded him costs and attorney fees as provided by the contract.
Mrs. Sullivan moved for judgment n.o.v. or new trial. Her motion was
denied. She appeals the judgment and the denial of her motion.

CTIL. ANALYSIS . . . -
" 1A, PREVENTION

 First, we examine the jury’s finding that Mrs“ Sullivan prevented or

¢ "In any case where the plaintiff’s performance requ1res
the cooperation of the defendant, as in a contract to serve or ‘to make
something from the defendant’s materials or on his land, the defendant,
by necessary implication, promises to give this cooperation and if he fails

-to do so, he is immediately liable although his only express promise is to

pay money at a future day. Indeed, there is generally in a contract subject
to elther an express or an Med promlse not to

otherxy@rg%; have )

the duty to cooperate encompasses  a léﬁwmg access to the premises to
enable the contractor to perform the work 17A C.J.S. Contracts §468. |

e g e, diindda McOmber v. Nuckols, :
82 Idaho 280, 353 pP2d 398 (1960), our Supreme Court held that the
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plaintiff who had refused to allow the defendant to perform the rental

service for which he had been contracted, or who had imposed conditions

which made performance by the defendant impracticable, could not

recover damages. A similar result was found in Molyneux v. Twin Falls

Canal Co., 54 Idaho 619, 35 P2d 651 (1934), wherein the Court held that

a party to a contract to construct a drainage tunnel could recover damages o

if he had been prevented by the other party from completing the project. yedi oWt
In other words. nonperformance under the contract was excused if the M yu2

other party preveated the performance. e

d

) (Y], D
17A CJ.S. Contracts §468. Other authorities have stated that%
the conduct of the party preventing performance must be outside what ' ?%{ /
was permitted in the contract and “unjustified,” or outside the reasonable L/ m s 4
contemplation of the parties whm;rkract was executed. Our
Supreme Court has echoed this standard in Mo{zneux by stating:
wheluer lome owaey’s Non Coop. was jush Re
If, at the timé appellant [the cana j ompany] ordered, re$ onden|
[Molyneux] ‘tostop v"gork:"»’ﬁ?t ‘hitended t%g:drill the ﬁlﬁ}’felﬁ’ﬂﬂgnﬂgd‘it‘%oﬁﬁi
length and then or later should proceed with the tunnel without having
previously in good faith and pursuant to the contract determined to termi-
nate the tunnel, it was obligated to let respondent do the work, and if it did
not permit respondent to do such work appellant would, in such case, have
breached its contract with respondent. ,

Molyneux, 54 Idaho at 629, 35 P2d at 655 (emphasis added).

Here, the trial court’s instructions to the jury properly reflected this

statement of the law. Jury instruction twenty-one set out the elements
‘equired to be proved by Mrs. Sullivan for her to prevail on her complaint.
t also set out the elements required of Mr. Bullock in his counterclaim.
Che issue of prevention was described in instruction twenty-two, which
ollows the theory stated in Molyneux that the act of prevention must have
yeen unreasonable, in other words, outside the contemplation of the
yarties as expressed in the contract.

The jury returned a verdict-stating-that- Mr-Bullock-trad fiot substan-
ially performed but that Mrs. Sullivan had unreasonably prevented his
rerformance. There was substantial evidence from which the jury could——
:-onclude tha 'sfai e excused by MrsTSuttivans act
) deénying access to her home. True, an employee did enter Mrs. Sullivai’s~
10ome when he was not supposed to. However, when Mrs. Sullivan denied
ny further access to the home she acted in a manner that was outside the
ontemplation of the contract or the parties when thev executed the
ontract. Viewing the record in the light most favorable to Mrs. Sullivan,
ve hold that a reasonable view of the evidence supports thT verdict. . ..

This case s wieny

QUESTION

Well, what do you think; do you believe Mrs. Sullivan should have
llowed admittance to her home? /V\D’ R

.
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S ——

Problem 151

Sangazure General Construction Company signed a contract with
Pointdextre Plumbing and Fixtures to use the latter for the plumbing work
on the new building for Wells & Associates. The contract provided that

7 “Sangazure could dismiss the subcontractor if Pointdextre Plumbing at any
e peint became insolvent. The construction lasted for a two-year period.
- During the second year, Sangazure General Construction Company-itself

iy e, had financial problems, leading it to be late on a number of occasions with
. the progress payments it was required to make to Pointdextre Plumbing.
This in turn upset the delicate financial status of Pointdextre so that it
became insolvent — under any definition of the term — whereupon
Sangazure exercised the insolvency clause and dismissed Pointdextre,
planning to do the plumbing itself. Pointdextre sued, and  Sangazure
pointed to the insolvency clause as its defense. Is that clause effective in

this circunzstance?/u;”f“? TRt R e Ty @ R T o

ifo'”.f'(;;ffe 6’@0(460/’ ‘-'/54'
e  Problem152

When Bob Cratchit interviewed for a job with the firm of Scrooge and

Marley, Mr. Marley told him that he would bejpermanently emplovedithere
at a salary to be negotiated from time to time. They agreed on a starting

salary, and Cratchit took the position. He worked tirelessly for three years,
pleasing both of the partners. Then Mr. Marley died and Scrooge became
harder and harder to please. On a Tuesday, he fired Cratchit, saying that he
couldn’t stand to see his face one more day. Advise Cratchit, who is in your
law office asking whether a lawsuit against Scrooge has any chance of
succeeding. See Foley v. Interactive Data Corp., 47 Cal. 3d 654, 254 Cal.
Rptr. 211, 765 P2d 373 (1988); Metcalf v. Intermountain Gas Co., 116
Idaho 622, 778 P2d 744 (1989). “

NOTE ON GOOD FAITH

/hen one party actively attempts to torpedo .
" tionship, the court may find a material breach of an implied promise
- (¢ovenant): (a) not to prevent the other party from performing; (b) to
cooperate in ensuring performance is achieved; or () to act in good faith.

<material ach. » i can %‘M

arty- The boundaries of t f good faith, etc., are generally defined
by the parties’ intent and reasonable expectations in entering into the
contract. See, e.g., Cross & Cross Properties, Ltd. v. Everett Allied Co., 886
F.2d 497 (2d Cir. 1989). Generally, there ¢ ach of the implied
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covenant of good faith i i doing what it is entitled to do
under the Toniract provisions. PDQ WDCI‘, 949°P2d
792 (Utah Ct. App. 1997). :

Occasionally, courts find that the breach of the implied covenant of
good faith gives rise to remedies for the breach of the good faith obliga-
tion itself. For example, courts in a number of states have allowed an
insured to recover for breach of the implied covenant of good faith by an
insurer. See, e.g., Arnold v. National County Mutual Fire Ins. Co., 725
S.W.2d 165 (Tex. 1987). California courts have allowed such an action in a
variety of other contracts, including an agreement to make mutual wills
(Brown v. Superior Court, 34 Cal. 2d 559, 212 P2d 878 (1949)); to sell real
property (Osborne v. Cal-Am Financial Corp., 80 Cal. App. 3d 259, 145 Cal.
Rptr. 584 (1978)); employee incentive contracts (Foley v. U.S. Paving Co.,
262 Cal. App. 2d 499, 68 Cal. Rptr. 780 (1968)); leases (Cordonier v,
Central Shopping Plaza Associates, 82 Cal. App. 3d 991, 147 Cal. Rptr. 558
(1978)); and contracts to provide leasing services (Masonite Corp. v. Pacific
5as & Electric Co., 65 Cal. App. 3d 1, 135 Cal. Rptr. 170 (1976)). In some
states, the breach of an implied covenant of good faith may also constitute
L tortious act giving rise to damages. California has led the league in this
ype of action. For a discussion of the history of the development of this
ort and its limitations, see the discussion in both the majority and dissent
n Seaman’s Direct Buying Service v. Standard Oil, 36 Cal. 3d 752, 206 Cal.
3ptr. 354, 686 P2d 1158 (Cal. 1984). See also Viles v. Security National Ins.
~0., 788 S.W2d 566 (Tex. 1990), an insurance case, adopting the view that
t tort will lie only in those cases in which a special relationship exists
setween the parties. Quinn Cos. v. Herring-Marathon Group, Inc., 299 Ark.
31, 773 S.W.2d 94 (1989) (limiting the tort to contractual relationships
nvolving insurance claims). However, t
CP

d set up to review and
ffer suggestions and comments concering interpretation of the UCC).
One issue that won’t go away is whether a bank can be liable for
uddenly cutting off an agreed line of credit. Such “lender liability”
awsuits sound in contract, and sometimes involve allegations that the
ank has failed to act in good faith (which is required by both the
ommon law and §1-203 of the Uniform Commercial Code). In the
cading case of K.M.C. Co. v. Irving Trust Co., 757 F.2d 752 (6th Cir.
985), the bank cancelled a line of credit without notice and the court
eld that this breach of the implied obligation of good faith exposed the
ank to $7,000,000 in damages. See Comment, 81 Nw. U. L. Rev. 539
1987); see also Reid v. Key Bank of Southern Maine, 821 F.2d 9, 3 U.C.C.
ep. Serv. 2d 1665 (Ist Cir. 1987) (similar facts, $100,000 in damages).
Vhile banks and other lenders often win these lawsuits, (for example, if
ne obligation.s ane payvable on demand rathe ertain date,
iith restricti make thém

zery of precipitous actions when dealing with their customers. Alarmed

.v- rEtrad




724 Chapter 7. Conditions and Promises: Performance and Breach

by this expanding liability, many states have passed statutes prohibiting
any action on an oral commitment to lend. And courts have shown an
increasing reluctance to find any basis of independent relief based on
breach of good faith obligations.

B. Forfeiture as an Excuse

BURGER KING CORP. v. FAMILY DINING, INC.
United States District Court, Eastern District of Pennsylvania, 1977
426 F. Supp. 485, affd., 566 F.2d 1168 (3d Cir. 1977)

HanNUM, District Judge. Presently before the Court is defendant’s
motion for an involuntary dismissal in accordance with Rule 41(b), Federal
Rules of Civil Procedure, advanced at the close of plaintiff’s case. The trial
is before the Court sitting without a jury.

In bringing the suit plaintiff seeks a determination under the
Declaratory Judgment Act, Title 28, United States Code §2201, that a
contract between the parties, by its own terms, is no longer of any force
and effect. A request for declaratory relief is appropriate in a case such as
this where the primary question is whether such a termination has
occurred. See: Wright and Miller, Federal Practice and Procedure: Civil
§2765, n.35. e

Jurisdiction of the parties is based on diversity of citizenship in accor-
dance with Title 28, United States Code §1332(a). ‘

_ Facrs ESTABLISHED IN PLAINTIFE’S CASE

_ Plaintiff Burger King Corporation (hereinafter “Burger King”) is a
Florida corporation engaged in franchising the well-known Burger King
Restaurants. In 1954, James W. McLamore, founder of Burger King
Restaurants, Inc. (the corporate predecessor of Burger King) built the first
Burger King Restaurant in Miami, Florida. In 1961 the franchise system
was still relatively modest size having only about 60 or 70 restaurants in
operation outside of Florida. By 1963, however, Burger King began to
experience significant growth and was building and operating, principally
through franchisees, 24 restaurants per year. It was also at this time that
Burger King’s relationship with defendant Family Dining, Inc., (hereinafter
“Family Dining”) was created. :

Family Dining is a Pennsylvania corporation which at the present
time operates ten Burger King Restaurants (hereinafter “Restaurant”) in
Bucks and Montgomery Counties in Pennsylvania. Family Dining was
founded and is currently operated by Carl Ferri’ﬁi ho had been a close
personal friend of more’s for a number 6f€ars prior to 1963. In fact
they had attended Cornell University together in the late 1940’s. It would
seem that this friendship eventually led to the business. relationship
between Burger King and Family Dining which was conceived in the
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‘Burger King Territorial Agreement” (hereinafter “Territorial Agreement”)
:ntered on May 10, 1963. ‘

In accordance with the Territorial Agreement Burger King agreed that
“amily Dining would be its sole licensee, and thus have an “exclusive terri-
ory,” in Bucks and Montgomery Counties provided Family Dining oper-
ited each Restaurant pursuant to Burger King license agreements! and
naintained a specified rate of development. Articles I and II of the
lerritorial Agreement are pertinent to this dispute. They provide as
ollows:

I

For a period of one year, beginning on the date hereof, Company will |
not operate or license others for the operation of any Burger King restau- '
rant within the following described territory hereinafter referred to as
“exclusive territory,” to-wit: ‘

The counties of Bucks and Montgomery, all in the State of Pennsylvania
as long as Licensee operates each Burger King restaurant pursuant to Burger
King restaurant licenses with Company and faithfully performs each of the
covenants contained. ;

This agreement shall remain in effect and Licensee shall retain the exclu-
sive territory for a period of ninety (90) years from the date hereof, provided
that at the end of one, two, three, four, five, six, seven, eight, nine and ten
years from the date hereof, and continuously thereafter during the next
eighty years, Licensee has the following requisite number of Burger King
restaurants in operation or under active construction, pursuant to Licenses :

~with Company: ~ e 5
. One (1) restaurant at the end of one year; ‘
_Two (2) restaurants at the end of two years;

Three (3) restaurants at the end of three years;

Four (4) restaurants at the end of four years;

- Five (5) restaurants at the end of five years; -~~~

Six (6) restaurants at the end of six years;

Seven (7) restaurants at the end of seven years;

Eight (8) restaurants at the end of eight years;

Nine (9) restaurants at the end of nine years;

Ten (10) restaurants at the end of ten years;
and continually maintains not less than ten (10) restaurants during the next
eighty (80) years. '

Licensee and company may mutually agree to the execution of a restau-
rant license to a person other than the Licensee, herein, if such restaurant
license is executed same will count as a requisite number as set forth in para-
graph above.

II

If at the end of either one, two, three, four, five, six, seven, eight, nine
or ten years from the date hereof, or anytime thereafter during the next
eighty (80) years, there are less than the respective requisite number of
Burger King operations or under active construction in the “exclusive terri-
tory” pursuant to licenses by Company, this agreement shall terminate and

1. Each Restaurant iéyopened pursuant to a separate Burger King license agreement.
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be of no further force and effect. Therefore, Company may operate or
license others for the operation of Burger King Restaurants anywhere within
the exclusive territory, so long as such restaurants are not within the
“Protected Area,” as set forth in any Burger King Restaurant License to which
the Licensee herein is a party.

The prospect of exclusivity for ninety years was clearly intended to be
an inducement to Family Dining to develop the territory as prescribed and
it appears that it had exactly this effect as Family Dining was to become
one of Burger King’s most successful franchisees. While Burger King
considered Carl Ferris to be somewhat of a problem at various times and
one who was overly meticulous with detail, it was nevertheless through
his efforts which included obtaining the necessary financing and assuming
significant risks, largely without assistance from Burger King, that enabled
both parties to benefit from the arrangement.

On August 16, 1963, Family Dining opened the First Restaurant at 588
West DeKalb Pike in King of Prussia, Pennsylvania. The second Restaurant
was opened on July 2, 1965, at 409 West Ridge Pike, Conshohocken,
Pennsylvania, and the third Restaurant was opened October 19, 1966, at

X 2561 West Main Street, Norristown, Pennsylvania.
‘%1 However, by April, 1968, Family Dining had not opened or begun
e ) o® active construction on a fourth Restaurant which, in accordance with the
&;PQ)(— development rate, should have been accomplished by May 10, 1967, and it
\ was apparent that a fifth Restaurant would not be opened by May 10 1968,

the date scheduled. &@é@gy@%&% Lo 1968,
Meodificati w»@fwheﬁs ,r €

H‘s\ ' @,\\ and fifth Restaurants would be bu1lt nearly in compliance with the devel- |
b‘)\?\" opment rate for the fifth year he would overlook the year or so default in .

the fourth Restaurant. This attitude seems to be consistent with his overall
view toward the development rate with respect to which, he testified, was
“designed to insure the company of an orderly process of growth which
would also enable the company to produce a profit on the sale of its fran-
chises and through the collection of royalties that the restaurants would
themselves produce.”

_ The fourth Restaurant was opened on July 1, 1968, at 1721 North
DeKalb Pike, Norristown, Pennsylvania, and the fifth Restaurant was
opened on October 17, 1968, at 1035 Bustleton Pike in Feasterville,
Pennsylvania. ‘

On April 18, 1969, Ferris forwarded a letter to McLamore pertaining
to certain delays in site approval and relating McLamore’s earlier state-
ment that there would be no proble
ule for the sixth Restaurant. The letter expressed Ferris’ concern regardmg
compliance with the development rate. By letter dated April 26, 1969,

from Howard Walker of Burger King, Ferris was granted a month exten-
b sion in the devel ent rate. Wlth respect to this €X
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tgg_gﬁed‘ that “it never crossed my mind to call a default of this agreement
on a techinicality ~
On October 1, 1969, the sixth Restaurant was opened at 1515 East
High Street in Pottstown, Pennsylvania. The seventh Restaurant was
opened on February 2, 1970, ahead of schedule, at 560 North Main Street y)
in Doylestown, Pennsylvania. : \Ia.g\ﬁ
At this point in time Burger King was no longer a modest sized fran- \Z.U
chise system. It had become a wholly owned subsidiary of the Pillsbury% o=
Company and had, in fact, evolved into a complex corporate entity. 3(0
McLamore was elevated to Chairman of the Board of Burger King and, V*
while he remained the chief executive officer for a time, Arthur A. Rosewall
was installed as Burger King’s President. Ferris was no longer able to
expect the close, one to one relationship with McLamore that had previ-
ously obtai in hi ' i eems clear that asg a>
result Family Dining began to experience difficulties in its day to day oper-
ations with Burger King. B
Omne oI the problem areas which arase cancerned site selection. In a
typical situation when a franchisee would seek approval for a building site
in application would be submitted to the National Development
Committee comprised of various Burger King officials. Based on Ferris’
prior showing regarding site selection it could be expected that he would
nave little difficulty in obtaining their approval. In McLamore’s view, Ferris
was an exceptionally fine franchisee whose ability to choose real estate
ocations was exceptional. However, in August, 1970, a Frankford Avenue
ocation selected by Ferris was rejected by the National Development
committee. The reasons offered in support of the decision to reject are
10t entirely clear and it seems that for the most part it was an exercise of
liscretion. The only plausible reason, given Ferris’ expertise, was that the
ite was 2.7 miles from another Burger King franchise operated by Pete
Miller outside Family Dining’s exclusive territory. Yet Burger King chose
10t to exercise its discretion in similar circumstances when it permitted
mother franchisee to build a Restaurant in Devon, Pennsylvania, approxi-
nately 3 miles away from an existing Family Dining Restaurant.
In his August 25, 1970, memo to the Carl Ferris file McLamore observed
hat Burger King “had sloppy real estate work involved in servicing him and
hat [Burger King was] guilty of many follow up delinquencies.” This was
luring a time, as Burger King management was well aware, where it was
ne thing to select a location and quite another to actually develop it. That
s, local governing bodies were taking a much stricter view toward allowigig
his type of development. It was also during this time, as McLamore’s memo
»oints out, Burger King realized that the Bucks-Montgomery territory was
apable of sustaining substantially more Restaurants than originally thought.
__Amidst these circumstances, the eighth Restaurant was opened ahead
f schedule on October 7,.1970,-at 601 South. Broad. Street in Lansdale,
‘ennsylvania. And in December, 1971, Burger King approved Family
Jining’s proposed sites for two -additional Restaurants in Ambler,
‘ennsylvaiiia and Levittown, Pennsylvania. = e o0

In early 1972, Arthur Ro I became the chief executive officer of
Jurger King. At this time it also became appar the ninth Restaurant
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would not be opened or under construction by May 10, 1972. On April 27,
1972, in a telephone conversation with McLamore, Ferris once again
expressed his concern to Burger King regarding compliance with the
development rate. Burger King’s position at that time is evidenced by
McLamore’s Memo to the Carl Ferris file dated April 28, 1972, wherein he
provides that “Ferris’ territorial arrangement with the company is such
_ that he must have his ninth store (he has eight open now) under construc-
tion next month. I indicated to him that, due to the fact that he was in the
process of developing four sites at this time, the company would consider
he had met, substantially, the requirements of exclusivity.” McLamore testi-
fied that at that time he had in mind a further delay of 3 to 6 months.
In April, 1973, Burger King approved Family Dining’s proposed site
for a Restaurant in Warminster, Pennsylvania. However, as of May 10, 1973,
«neither the ninth or the tenth Restaurant had been opened or under active
constructlon
A letter dated May 23, 1973, from Helen D. 'Donaldson, Franchise
‘Documents Administrator for Burger ng, was sent to Ferris. The letter
provides as follows

Dear Mr. Ferris:

During a periodic review of all terrltorlal agreements we note that as of
this date your development schedule requiring ten restaurants to be open
or under construction by May 10, 1973, has not been met. Our records
reflect eight stores open in Bucks and/or Montgomery County, and one site
approved but not manned.

Under the terms of your territorial agreement failure to have the
required number of stores in operation or under active construction consti-

_ tutes a default of your agreement.

If there are extenuating circumstances about which this- office is not

aware, we would appreciate your earliest advice.

It is doubtful that the Donaldson letter was 1ntended to communicate
to Ferris that the itorial Agreement was terminated. The testimony of
~both Rosewall and Leslic W, Paszat, an executive of Burger King, who
worked closely with Rosewall on the Famlly Dining matter indicates that
even Burger King had not settled its position at this time. Ferris’ letter
dated July 27, 1973, to Rosewall, and Rosewall’s reply dated August 3,
1973 also fail to demonstrate any understanding that the Territorial
Agreement was terminated.
g It seems that throughout this period Burger King treated the matter
as something of a “hot potato” subjecting Ferris to contact with several
W&%ﬂucﬁ Of Ferris’ contact with Rosewall was
interrupted by Rosewall’s month long vacation and a meat shortage crisis

to which he had to devote a substantlal amount of hlS time. Ultlmately

provided Ferris Wlth the flrst clear 1nd1cat10n that Burge King
t-he"‘[érntonal Agreemen ’ . November6 1973.
Burget R orpoerate” ’ rheques-
tion of WhO when or where the decision was made could not be
answered. The abrupt manner in which Burger ng s position was
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communicated to Family Dining, under the circumstances, was not
straightforward.

From November, 1973, until some point early in 19735, the parties
ittempted to negotiate their differences with no success. The feasoTToT
‘he lack_of success is understandable given that Burger Kinmg-from—the—.
autset considered exclusivity a non-negotiable item. It was during this
seriod on.September.7, 1974, that Family Dining began actual construc-
ion of the ninth Restaurant in Warminster, Pennsylvania..

Several months before the instant litigation was begun Fatm nir g
nformed Burger ng that it intended to open a ninth Restaurant on or
bout May 15, 1975, on Street Road, Warminster, Pennsylvania. In
‘ebruary, 1975, Burger King notified Famlly Dining that a franchise agree- . .:
nent (license) had to be entered for the additional Restaurant Wlt%out ,
vhich Family Dining would be mfrmgmgmrger King’s trademarks. A
iimilar notice was given in April, 1975, in which Burger King indicated it
vould retain counsel to protect its rights. Nevertheless Family D1n1ng
rroceeded with its plans to open the Warminster Restaurant.

In May, 1975, Burger King filed a complaint, which was the 1ncept10n
of this lawsuit, seeking to enjoin the use of Burger King trademarks by
‘amily Dlmng at the Warminster Restaurant. The Court granted a
femporary Restraining Order until a hearing on the complaint could be
1eld. On May 13, 1975, the parties reached an agreement on terms under
vhich the Burger King trademarks could be used at the Warminster
lestaurant. Pursuant to the agreement Burger King filed an amended
omplaint seeking the instant declaratory relief. Subsequently and also
yursuant to this agreement Family Dining opened its tenth Restaurant in
¥Villow Grove, Pennsylvania, the construction of which began on March
'8, 1975.

- DIscussioN

Family Dining raises several arguments in support of its motion
rarsuant to Rule 41(b). One of its principal arguments is that the termina-
ion_provision should be found inoperative because otherwise it would
esult in a forfeiture to Family Dmmg Forreasons which have become
vident during the presentation of Burger King’s case the Court finds
amily Dining’s position compelling both on legal and equ1table grounds -
nd is thus persuaded that the Territorial Agreement should not be
leclared terminated. Under Rule 41(b) when a plaintiff in an action tried
y the Court without a jury has completed the presentation of his
vidence, the defendant, without waiving his right to offer evidence in the
vent the motion is not granted, may move for a dismissal on the ground
nat upon the facts and the law plaintiff has shown no right to relief.
nasmuch as termination is the only relief sought by Burger King, it follows
1at dismissal of the action is appropriate.

In bringing this suit Burger King maintains that the Terrltorlal
greement is a divisible contract wherein Family Dining promised to open
r have under active construction one new Restaurant in each of the first
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ten years of the contract in exchange for which Burger King promised to
grant one additional year of exclusivity for each new Restaurant. This, to
be followed by an additional eighty years of exclusivity provided the ﬁrst
ten Restaurants were built on time. In support Burger King relies on the
opening language of Article I of the Territorial Agreement which provides
that “[f]or a period of one year beginning on the date hereof, Company

will not operate or license. . . . IW@&L&Mng
clearly failed to perform its promises the Court must, in accordance with

expre«ianmmoe of Article II, declare the contract terminated. Burger

King rther argues that because Family Dining did not earn efc-luswny
beyond the ninth year, upon termination, it could not be found that Family
\WX W\ 3_0, + Dining would forfeit anythmg in Wh1ch it has an interest.

¢ 0 DL
W coforce. e
ords constitute a con a promise is a 2 matter of the 1ntent10n of the

/ parties to be ascertained from a reasonable construction of the language
used, considered in light of the surrounding circumstances. Feinberg v.
Automobile Banking Corporation, 353 E. Supp. 508, 512 (E.D. Pa. 1973);
Williston, Contracts, §§665, 666. It seems clear that the true purpose of the
Territorial Agreement was to create a longterm promise of exclusivity to act
as an inducement to Family Dining to develop Bucks and Montgomery
Counties within a certain time frame. A careful reading of the agreement
indicates that it raises no duties, as such, in Family Dining. Both Article I and
Article 1T contain language which refers to ninety vears of exclusivity subject
to limitation. For instance, Article I provides in part that “[t]his Agreement
shall remain in effect and licensee shall retain the excluswe territory for a
period of ninety (90) years from the date hereof, at the end of
one, two. . . .” Failure to comply with the development rate operates to
defeat liability on Burger King’s promise o ivity. Liability, or at least
Family Dining’s right to enforce the promise, arose upon entering the
contract. The fact that Burger King seeks affirmative relief premised on the
development rate and the fact that it calls for a specified performance by
Farmly D1n1ng tend to obscure its true nature. Nevertheless, in ‘the Court’s:

vie condition subsequent, 8 PL.E. Contracts §264 (1971).
(}' Furthermore, the Jact that performance is to occur in installments

¢s not necessarily mean that ontract is divisible. Once again, this is
question of the intention of the parties ascertained, if possible, from a
reasonable interpretation of the language used. Continental Supermarket
Food Service, Inc. v. Soboski, 210 Pa. Super. 304, 232 A.2d 216, 217
(1967). In view of the fact that there was a single promise of exclusivity to
have a ninety year duration, assuming the condition subsequent did not
occur by a failure to comply with the development rate, the Court believes,
consistent with the views previously expressed herein, that t Mt
was intended to be €ntire Tather Severable.
The question arises whether Burger King has precluded itself from
asserting Family Dining’s untimeliness on the basis that Burger King did
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not demand literal adherence to the development rate throughout most of
the first ten years of the contract. Nothing is commoner in contracts than
for a promisor to protect himself “by making his promise condttxonal
Drdmarlly a party would entltled to have such an agreement st ctly
=nforced, however, before. doing so the Court must consider not- only the
written contract but also the acts and. conduct of the partles in carrying
out the agreement. udge Kraft in effect ‘ Dempsey v.
Stauffer, 182 F. Supp. 806, 810 (E.D. Pa. 1960), after one party by conduct
ndicates that literal performance will not be required, he cannot without
mﬁmm gii dermanding titeral performmarnce

“In the éarly going Burger King did not demand that Family Dining
serform in exact compliance with the development schedule. It failed to
ntroduce any evidence indicating that a change in attitude had been
:ommunicated to Family Dining. At the time of the Donaldson letter
“amily Dining’s non-compliance with the development rate was no worse
han it was with respect to the fourth and fifth Restaurants. The letter itself
vas sent by a documents administrator rather than a Burger King official
ind it seems to imply that the Territorial Agreement would not be termi-
1ated. Assuming that at some point between May and November, or even

it the time of the Donaldson letter, Ferris realized literal performance
vould be required, the mstances of this type of development are such

hat Burger Klng was unreasonable in declarlng a {eTimima
im€ after, if not concurrént with, notice that literal pertormance would be
equired.
~—Considerable time was consumed in negotiations between November,
1973, until shortly before suit although it appears that these efforts were
in exercise in futility given Burger King’s view on exclusivity. Moreover, it
ould be expected that Burger King-would have sued to enjoin-any fufthér
rrogress by Family Dining, during this lengthy period, just as it did’ whe
‘amily Dining attempted to get the ninth Restaurant under way. The
ipshot being that the hiatus in development from November, 1973, until
ctive construction began on the ninth and tenth Restaurants is not fully
hargeable to Family Dining.

Based on the foregoing the Court concludes that Burger King is ngt
ntitled to-bave-the-condition protecting its promise strictly enforced.

Moreover and more important, even though a suit for declaratory
elief can be characterized as neither legal nor equitable, United States
'idelity & Guaranty Co. v. Koch, 102 F.2d 288, 290 (3d Cir. 1939), giving
trict e the termination provision involves divesting Family Dining
f exclusivity, which, in the Court’s view, would amount 1o a Tor eiture. As
‘result the Court will not ignore considerations of fairness and behe__s
hat equitable principles, as well, ought to'govern the out ;
sarraclough v. Atlan efiting, 230 Pa. Super. 276, 326 A.2d 477 (1974)

The Restatement, Contracts, §302 provides:

A condition ma its reuirement

(a) will involve extreme forth}c and -

(b) Jts_€Xistence or occurrence forms.ne-essential part of the exchange

me
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Taking the latter consideration first, it seems clear that throughout the
early duration of the contract Burger King was more concerned with a

gwl@-? ment of the territory than it was with exact compliance
wit e terms of the develo ment rate

By

In fact, t_h_e_
CWW Even though McLamore testified that
he never contemplated a delay of the duration which occurred with the
ninth and tenth Restaurants, he felt'a total delay of approximately 19
months with respect to the fourth and fifth Restaurants was nearly in
compliance. On the basis of his prior conduct and his testimony consid-
ered in its entirety his comments on this point command little weight.

Clearly Burger King’s attitude with respect to the development rate
changed. Interestingly enough it was sometime after Burger King realized
Bucks and Montgomery Counties could support substantially more than
ten Restaurants as had been originally thought. It was also at a time after
Rosewall replaced McLamore as chief executive officer.

Burger King maintains that Ferris’ conduct indicates that he knew
strict compliance with the development rate was required. This is based
on the several occasions where Ferris expressed concern over non-compli-
ance. However, during the presentation of Burger King’s evidence it was
established that Ferris was an individual who was overly meticulous with
details which caused him to be, in many respects, ignored by Burger King
officials. Given this aspect of his personality and Burger King’s attitude
toward him very little significance can be attached to Ferris’ expressions of
concern. In short, the evidence fails to establish that either Burger King or
Family Dining considered the development rate critical. If it eventually did
become critical it was not untll very late in the first ten years and in such a
WAY_That— ; etriment of Family
Dining.

As previously indicated, the Court believes that if the right of exclusiv-
ity were to be extinguished by termination it would constitute a forfeiture.
In arguing that by termination Family Dining will lose nothing that it
earned, Burger King overlooks the risks assumed and the efforts expended .
by Family Dining, largely without assistance from Burger King, in making
the venture successful in the exclusive territory. While it is true that Family
Dining realized a return on its investment, certainly part of this return was
the prospect of continued exclusivity. Moreover, this is not a situation
where Burger King did not receive any benefit from the relationship.

In making the promise of exclusivity Burger King intended to induce
Famlly Dining to develop its Restaurants in the exclusive territory. There is
no ev1dence that the fallure to fulﬁll the time feature of this inducement

A : i tconduct on the part of Family
Dlmng nd at the present time there are ten Restaurants in operation
which was all the inducement was intended to elicit. Assuming all ten were
built on time Burger King would have been able to expect some definable
level of revenue, a percentage of which it lost due to the delay. Burger King
did not, however, attempt to establish the amount of this Toss at trial.
In any event if Family Dmmg were forced to forfeit the right of exclu-

g of-incalculable value based on its mvestrnent




In accordance with the foregoing the Court finds that under the law
and based upon the facts adduced in Burger King’s case, it is not entitled
to a declaration that the Territorial Agreement Ksztermlnated Therefore,
Family Dining’s Rule 41(b) motion for an involufitary dismissal is granted.

NOTE ON THE DIFFERENT USES OF THE FORFEITURE CONCEPT

In the first part of this chapter, we saw that the Concept of forfeiture is.

sometlmes used to justify an interpretation of contract clauses as ud

i ise rather than of condition, If a court feels that the consequence
of interpreting language as an express condition is an unfair loss-of a
sargained-for benefit for one party, the court will be more apt to find the
parties intended only a promise.

Despite the possibility of forfeiture, the court may feel compelled to
iind the existence of a condition because the intent of the parties is clear.
Or the court may feel it necessary to find a constructive condition so that
‘here is some order to the performances of the parties. However, if the
:onsequence of the failure of the conditioning event is a potential “dispro-
sortionate forfeiture,” the court may find that the condition is excused.
The Restatement (Second) accepts this approach:

§229. Excuse of a Condition to Avoid Forfeiture

To the extent that the non-occurrence of a condition would cause
disproportionate forfeiture, a court may excuse the non-occurrence of that
condition unless its occurrence was a material part of the agreed exchange.

As you might expect, the line between these two uses of the forfeiture
:oncept blurs in the real world as courts try to give effect to the parties’
igreement and traditional contract doctrine while reaching a just result.

Problem 153

Fibber McGee and his wife Molly had lived in their apartment for ten
rears. Every two years they went down to the landlord’s office and signed
. new lease, the lease ending every two years on May 31. One year they
vere amazed when the landlord refused their offer of renewal on June 1,
10ting that their option had expired at midnight of the day before and
aying that he planned to raze the building and turn it into a parking lot.
"hey come to your office for help. Do they have a case? Should there be a
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_different rule for the exercise of an option to renew a lease than to
purchase real property? D y

- INMAN v. CLYDE HALL DRILLING CO.
Supreme Court of Alaska, 1962
369 P.2d 498

DiMOND, J. This case involves a claim for damages arising out of an
employment contract. The main-issue is whether a provision in the
contract, makin }WMM@MMHmn precedent to Fecov-
w trary to public policy.

y Inman worked for the Clyde Hall Drilling Company as a derrickman
under a written contract of employment signed by both parties on
November 16, 1959. His employment terminated on March 24, 1960. On
April 5, 1960, he commenced this action against the Company claiming
that the latter fired him without justification, that this amounted to a
“breach of contract, and that he was entitled to certain damages for the
breach. In its answer the Company denied that it -had breached the
contract, and asserted that Inman had been-paid in full the wages-that
were owing him and was entitled to no damages. Later the Company
moved for summary judgment on the ground-that Inman’s failure to-give
written notice of his claim, as required by the contract, was a bar to his
action based on the contract.2 The motion was granted, and judgment was
entered in favor of the Company. This appeal followed. |

A fulfillment of the thirty-day notice requirement is expressly made a

“condition precedent to any recovery.” Inman argues that this provision is
void as against public policy. In considering this first question we start with |
the basic tenet that competent parties are free to make contracts and that
they should be bound by their agreements. In the absence of a constitu-
tional provision or statute which makes certain contracts illegal or unen-
forceable, we believe it is the function of the judiciary to allow men to
manage their own affairs in their own way. As a matter of judicial policy
the court should maintain.and enforce contracts, rather than enable
parties to escape from the obligations they have chosen to incur.

We recognize that “freedom of contract” is a qualified and not an
absolute right, and cannot be applied on a strict, doctrinal basis. An |

2. The portion of the contract with which we are concerned reads:

You agree that you will, within thirty (30) days after any claim (other than a claim
for compensation insurance) that arises out of or in connection with the employ-
ment provided for herein, give written notice to the Company for such claim, setting
forth in detail the facts relating thereto and the basis for such claim; and that you will
not institute any suit or action against the Company in any court or tribunal in any
jurisdiction based on any such claim prior to six (6) months after the filing of the
written notice of claim hereinabove provided for, or later than one (1) year after such
filing. Any action or suit on any such claim shall not include any item or matter not
specifically mentioned in the proof of claim above provided. It is agreed that in any
such action or suit, proof by you of your compliance with the provisions of this para-
graph shall be a condition precedent to any recovery.
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established principle is that a court will not permit itself to be used as an
instrument of inequity and injustice. As Justice Frankfurter stated in his
dissenting opinion in United States v. Bethlehem Steel Corp., “The funda-
mental principle of law that the courts will not enforce a bargain where one
party has unconscionably taken advantage of the necessities and distress of
the other has found expression in an almost infinite variety of cases.” In
determining whether certain contractual provisions should be enforced, the
court must look realistically at the relative bargaining positions of the parties
in the framework of contemporary business practices and commercial life. If
we find those positions are such that one party has unscrupulously taRerr
advantag nomic necessities of the other, then in the interest of
justice — as a matter of public policy — we would refuse to enforce the
trafisaction. But the grounds for judicial interference must be clear. Whether
thetourt should refuse to recognize and uphold that which the parties have
agreed upon is a question of fact upon which evidence is required.

The facts in this case do not persuade us that the contractual provision
in question is unfair or unreasonable. Its purpose is not disclosed. The
requirement that written notice be given within thirty days after a claim

requirement that no action be commenced within six months Thercafter may
haveé been afford the Compan ely opportunity to rectify the

baSisTor 4 just clai whatever the objective was, we cannot find in the
contract anything to suggest it was designed from an unfair motive to bilk
employees out of wages or other compensation justly due them.

There was nothing to suggest that Inman did not have the knowledge,
capacity or opportunity {0 tead the agreement and understand.it;.that the.
terms of the contract were imposed.upon him without any real freedom of

e

choice on his part; that there was.any.substantial inequality in bargaining

positions between Inman and the Company. Not only did he attach a ¢

of the contract to his complaint, which negatives any thought that he really
wasn’t aware of its provisions, but he also admitted in a deposition that at
the time he signed the contract he had read it, had discussed it with a
Company representative, and was familiar with its terms. And he showed
specific knowledge of the thirty-day notice requirement when, in response
‘0 a question as to whether written notice had been given prior to filing
suit, he testified:

4. Well now, I filed — I started my claim within 30 days, didn’t I, from
the time I hit here. I thought that would be a notice that I started suing
them when I first came to town. «

You thought that the filing of the suit would be the notice?

That is right.

=00

Under these circumstances we do not find that such a limitation on
nman’s right of action is offensive to justice. We would not be justified in
‘efusing to enforce the contract and thus permit one of the parties to
:scape his obligations. It is conceivable, of course, that a thirty-day notice
of claim requirement could be used to the disadvantage of a workman by
n unscrupulous employer. If this danger is great, the legislature may act
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to make such a provision unenforceable.!! But we may not speculate on
what in the future may be a matter of public policy in this state. It is our
function to act only where an existent public policy is clearly revealed from
the facts and we find that it has been violated. That is not the case here.

Inman’s claim arose on March 24, 1960. His complaint was served on
the Company on April 14. He argues that since the complaint set forth in
detail the basis of his claim and was served within thirty days, he had
substantially complied with the contractual requirement.

Service of the complaint probably gave the Company actual knowl-
‘édge of the claim. But that does not serve as an excuse for not giving the
kind of written notice called for by the contract. Inman ‘agieed that no suit
would be instituted “prior to six (6) months after the filing of the writlen
notice of claim.” (Emphasis ours.) If this means what it says (and we “have
no reason to beheve it does not) it is clear that the commencement of 4n

n and sery & amplain t an effective substitute for the
d of notice called for by the agreement To hold otherwise would be to
51mply 1ggomwggrovrslon of the contract and say that it had no

mmglgguﬂemwstlflém@that

The contract pro gs. a‘t comh nce-with-its_reguirement as to

- giving written notlce of a clalm prior to hrlnmng sg;];__,s_bz]]_be—a*tc)ﬁdmon

precedent to any recovery.” Inman argues that this is not a true condmon |
precedent— v being labelled as such by the Company — and that
non-compliance with the requirement was an affirmative defense which

--the Company was required to set forth in its answer under Civ. R. 8(¢c). He

contends that because the answer was silent on this point, the defense was
waived under Civ. R. 12(h). '

The failure to give advance notice of a claim where notice is required
would ordinarily be a defense to be set forth in the answer. But here the
parties agreed that such notice should be a condition precedent to any
recovery ThlS meant that the Company was not required to.plead lack of
tice ] efense, but instead, that | Inman was requlred to
plead Rggormange of theJ;QJAdL&&QQ@&EQ@L performance had been waived
Q“cmeggcused The Company may not be charged under Civ. R. 12(h) with
having waived a defense which it was not obliged to present in its answer.

Relying upon the doctrine of anticipatory breach of contract, Inman
argues that when the Company discharged him it repudiated the employ-
ment agreement, and he was then excused from any further performance,
including performance of the condition precedent of giving written notice
of his claim.

What the Company allegedly did was not an anticipatory breach of
contract in the strict sense of the term. Such a breach would have been
committed only if the Company had repudiated its contractual duty before
the time fixed for its performance had arrived. That was not the case here.
Both parties had commenced performance on November 16, 1959, and

11. In Oklahoma the constitution (art. XXIII, §9) provides: “Any provision of any
contract or agreement, express or implied, stipulating for notice or demand other than
such as may be provided by law, as a condition precedent to establish any claim, demand,
or liability, shall be null and void.” See Brakebill v. Chicago, R.L&P. Ry, 37 Okl. 140, 131 P.
540 (1913).
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they continued to perform until March 24, 1960. We believe Inman’s real
claim is that there was a breach of an existing duty accompanied by words
or acts disclosing the Company’s intention to refuse performance in the
future, and that this conferred upon him the privilege to deal with the
contract as if broken altogether.

But even assuming that there had been a breach which excused Inman
from further performance of his contractual obligation to work for the
Company for the full term of the contract, it does not follow that he was
also excused from performing the condition precedent to commencement
of this action for damages. He did not allege, nor does the record indicate,
that his failure to give notice was caused by the Company’s fault. There is
no showing nor any inference that the Company, by words or conduct,
induced Inman not to give the required notice, or led him to believe that
giving notice would be a futile gesture. In fact, he admitted in his deposi-
rion that his reason for not complying with the condition was because he
thought the filing of the suit would constitute the required notice.

Inman’s last point is that the trial court erred in entering a final judg-
ment. He argues that the failure to give written notice was merely a matter
n abatement of his action until the condition could be performed, and
‘hat the most the court ought to have done was to dismiss the action
without prejudice.

This argument is unsound. At the time judgment was entered Inman
:ould no longer perform the condition precedent to recovery by giving
written notice of his claim within thirty days after the claim arose, because
‘his time limitation had expired. In these circumstances his right to seek
‘edress from the court was barred and not merely abated. Final judgment )
n the Company’s favor was proper. ; &3

The judgment is affirmed.

NOTE

This has been a much-discussed case. Robert Childress in Conditions
n the Law of Contracts, 45 N.Y.U. L. Rev. 33, 34-35 (1970), took a dim view
f Inman and the use of condition theory to avoid nonperformance.

[T]he law of contracts has been forced by pressure for just decisions to
develop numerous doctrines to nullify what is said to be the law of condi-
tions. Waiver, estoppel, substantial performance and abhorrence of forfei-
tures are among the doctrines which have allowed the law of conditions to
survive by making it inoperative. Since most cases end well, it would be a
simple matter to conclude that all is well with the law of contract conditions.
But the failure to articulate the real ground of decision misleads the profes-
sion and thereby promotes uncertainty and litigation. Some might still argue
that the traditional law of conditions is a stabilizing influence in the law of
contracts. A look at the present function of the doctrine will show why this is
not so. Its sole function today is to allow a disputant to make a fact or event
operative beyond the scope of its demonstrated materiality in the circum-
stances. As in Inman, courts still occasionally claim to allow an irrelevancy to
be decisive in litigation. This tempts people to try to escape contract duties
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by asserting irrelevancies. They rarely succeed, but the attempts make the
traditional law of conditions quite the opposite of a stabilizing influence. . . .
Because of its function, the law of conditions claims to bar analysis
based upon good faith contract performance. In fact, it only drives such
analysis underground where it is conducted under the mysterious shrouds
of waiver, estoppel and the other various repealers of the law of conditions.
The operation of these repealers is not mysterious and obscure by accident.
 Obscurity is necessary to the survival of rules about the law of conditions. It
continues to be said to exist, but it is allowed to be decisive only in cases
whose decisions would go unchanged if there were no law of conditions.

C. Waiver and Estoppel

Problem 154

Mr. and Mrs. America bought a $20,000 automobile from Swank
Motors, promising to make installment payments on the first of each
month. The contract provided that “time is of the essence” and the failure
to make payments as agreed was a ground for declaring a default and
repossessing. Nonetheless, they were frequently late on the payments,
some months as much as ten days late. After seven months of late
payments, Swank had had enough, and without warning it repossessed
the car. The Americas sued for conversion and breach of contract. Who

~ should win the lawsuit? See UCC §2-208. v C C 2o O
7’@6 (a) Would it affect your answer if each month Swank had vigorously
protested the late payment, and threatened repossession if it happened
again?

(b) Would it affect your answer if the contract contained a clause
saying that the “acceptance of late payments shall not be construed as a
waiver of the right to declare a default because payments are not made as
agreed; in spite of the acceptance of such late payments, time remains of -
the essence”? See the case below. '

(¢) Swank Motors calls you, its attorney, with this question. It knows
that its acceptance of the late payments has probably resulted in a waiver |
of the ability to repossess, but it has grown weary of the sloppy payment
practices of the Americas. Is it possible to reinstate the “time is of the
essence” clause? What procedure would you advise? See UCC §2-209(5).

MOE v. JOHN DEERE CO.
Supreme Court of South Dakota, 1994
516 N.W.2d 332

Mosgs, Circuit Judge.

This is an appeal by Ted Moe (Moe) from a summary judgment
granted by Third Judicial Circuit Court in favor of John Deere Company
(Deere) and Day County Implement Company (Implement). We reverse.
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Facrs

On September 29, 1983, Moe bought a farm tractor from Day County
Equipment in Watertown, South Dakota. He purchased a John Deere
D8850 for a cash price of $121,268.00. In financing the transaction, Moe
traded in two old tractors for the amount of $77,543.00 and agreed to pay
the $59,802.40 difference in five equal installments of $11,960.48 each due
on October 1st for the years 1984, 1985, 1986, 1987 and 1988. After the
contract was completed it was assigned to Deere on September 30, 1983.

Moe was two months late in paying his first installment. Rather than
paying $11,960.48 on October 1, 1984, Moe paid $12,212.87 on December
3, 1984. On October 1, 1985, Moe was again unable to timely pay his
second installment. Deere waived full payment and extended the time in
which Moe was to make this payment. On January 13, 1986, Moe made a
partial payment in the amount of $6,200.00, over three months late. Moe
and Deere agreed that Moe was to pay a second amount on March 1, 1986
in the amount of $6,350.17 to complete the second installment. On March
10, 1986, Deere sent a notice to Moe indicating that Moe’s second install-
ment was past due and that he had until March 20, 1986 to pay $6,389.48
to bring his account current. Again Moe missed this payment deadline.

Deere did not follow up on the delinquent payment until a represen-
tative from Deere contacted Moe sometime in May or the first part of June
1986, over seven months after the second installment was orlgmally due.
Deere’s representative and Moe agreed that Moe would pay $2,000.00 of
the $6,389.48 plus interest owing to Deere and Deere would allow Moe to
pay the balance when he started to harvest. Deere’s representative and
Moe failed to specify the due date for either the $2,000.00 payment or
when the bala as due. Moe had no further conversations with the
representative from Deeré about the $2,000.00 until after Deere repos-
sessed the tractor on July 30, 1986.

Moe, who was in Oklahoma at the time of repossession, did not
receive any notice from Deere’s representative that the tractor was going
to be repossessed because his payments were delinquent. Deere reas-
signed Moe’s contract to Implement following the repossession. On
August 1, 1986, Deere mailed from Minneapolis, Minnesota a certified
letter dated July 31, 1986 to Moe which indicated that Deere “[found] it
necessary to gain possession of the equipment involved.” This letter appar-
ently was returned to Deere undelivered to Moe. Thus, Deere hand-
addressed a new letter and sent it to Moe who picked it up on August 18,
1986. The letter indicated:

We intend to reassign your contract to the above named dealer. Once
we reassign it, two weeks from the date of this letter, you will contact them
on all matters concerning the disposition of the equipment or the amount
owed under the contract. They intend to dispose of said collateral by public
or private sale. If you wish to redeem this equipment, you must pay to John
Deere Company $37,591.20 plus any expenses incurred from this reposses-
sion, in cash certified funds, before we reassign the contract. We hope you
will be able to pay this amount within the prescribed period. If you have any
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questions regarding this matter please contact us. M. K. Mehus, Manager
Financial Services.

Implement sold the tractor on August 19, 1986 for $44,000.00.
Implement paid Deere in full on the contract and applied the proceeds to
the debt and turned over the excess proceeds to Moe’s lender by mailing
two (2) checks totalling $2,616.77 to the Farmers and Merchants Bank on
December 1, 1986.

Moe sued Deere and Implement on the following causes of action:
(1) wrongful repossession; (2) fraudulent repossession; (3) commercially
unreasonable sale; and (4) failure to account for the surplus.

Deere moved for partial summary judgment on the third and fourth
issues of commercially unreasonable sale and failure to account for
surplus. The trial court granted Deere’s motion. Then, Deere moved for
summary judgment on the first and second issues of wrongful reposses-
sion and fraudulent repossession. On February 5, 1993, the trial court
issued an order granting Deere’s summary judgment motion on both
issues. Moe appeals. . . .

IssUE

DO GENUINE ISSUES OF MATERIAL FACT AS TO WHETHER MOE WAS IN
“DEFAULT” PRECLUDE THE GRANTING OF SUMMARY JUDGMENT?

‘We recognized in First Nat. Bank of Black Hills v. Beug, 400 N.W.2d
893, 896 (8.D. 1987), that “[t]he term ‘default’ is not defined in the
Uniform Commercial Code, thus we must look to other sources for a defi-
nition.” Id. at 895. Then, we turned to hornbook law for a definition of
default:” “ ‘Default’ triggers the secured creditor’s rights under Part Five
of Article Nine. But what is ‘default?’ Article Nine does not define the
word; instead it leaves this to the parties and to any scraps of common
law lying around. Apart from the modest limitations imposed by the
unconscionability doctrine and the requirement of good faith, default is
‘whatever the security agreement says it is.”” Id. at 896 (quoting J. White &
R. Summers, Uniform Commercial Code §26 22 at 1085-86 (2d ed.
1980)).

Several jurisdictions recognize that the determination of default is not
a matter of law for the court to decide. Whether a breach or a default exists
is a question of fact, . T

Here, the promissory note provided a definition of default:

The borrower shal default upon the occurrence.of any
more WQf the following.events; (1) the Borrower shall fail to pay, when due
any amount required hereunder or any other indebtedness of the borrower
to the Lender of any third parties; (2) the Borrower shall be in default in the
performance of any covenant or obligation under the line of credit or equiv-
alent agreement for future advances (if applicable) or any document or
agreement related thereto; (3) any warranty or representation made by the




V.  Excuse 741

Borrower shall prove false or misleading in any respect; (4) the Borrower or
any Guarantor of this promissory note shall liquidate, merge dissolve, termi-
nate its existence, suspend business operations, die (if individual), have a
receiver appointed for all or any part of its property, make an assignment for
the benefit of creditors, or file or have filed against it any petition under any
existing or future bankruptcy or insolvency law; (5) any change that occurs
in the condition or affairs (financial or otherw13e) of the Borrower or any
Guarantor of this promissory note which, in the opinion of the lender,
impairs, the Lender’s security or increases its risk with respect to this prom-
issory note or (6) an event of default shall occur under any agreements
intended to secure the repayment of this promissory note. Unless prohib-
ited by law, the Lender may, at its option, declare the entire unpaid balance
of principal and interest immediately due and payable without notice or
demand at any time after default as such term is defined in this paragraph.

z
" ; it ‘\)\
~ Technically Jthere was a breach of the security agreement and the\ 4

! wi not.make his payment oif October 1, 1984, S ,

but instead paid. it on Decemk: ne could find Moe in default Lreach

and under SDCL 57A-9-503, Deere would have had a right to repossess the oy

tractor. However, Deere’s right to a default or remedies under breach of {j‘“' !

contract can be modified or waived by the conduct of the parties. 4 Wwfﬁ{?
The trial court’s memorandum opinion indicated that “The terms of ’

the written contract should control. Further the ‘course of dealing’

between the parties is not persuasive.” However, here there is a question

of fact. Did the oral statements and conduct of the ngmmd;@mmj \ MM

written agreement? In Alaska Statebank v. Fairco Fin., 674 P2d 288 (Alaska

1983), the issue was if the parties’ oral statements qnd_ conduct between

2 SLALCIIIC TS 4 VYoo R

B,
b

September 15, 1978 and November 6, 1978 modified the written agree- ‘ {;{;\ |
ment so that pre-possession notice was required. The court held: W e |

[M]odi of a written contract may be effected elther through subse- W o [
quent “conduct or oral agree curred isa ( o~
question of Tact. The superiot court fourd tharthe parties had agreed to such h
modification, “[g]iven the course of dealings between the parties. .

Id. at 292 (quoting Nat. Bank of Alaska v. ].B.L. & K. of Alaska Inc.,
546 P2d 579, 586-87 (Alaska 1976)). See SDCL 53-8-7 (1990); See also
South Dakota Pattern Jury Instruction No. 47-16 for Modification of a
Written Contract by Subsequent Oral Agreement.
The record reveals through affidavits and depositions that the oral |
statements and conduct of the partles hereln between October 1, 1984
and July 30, 1986 app mDeere sent
notice to Moe that fie"iad to pay $6,389.48 including
ate charges. Moe admits that in May or the first week of June 1986 he
igreed to pay the March installment in two parts. He agreed to pay
$2,000.00 with the balance due in August 1986 when he commenced his
wheat harvest. There was no date certain by which Moe was to %
$2,000.00. In détermining if there was a default on the part of Moé in
-omplying with this contract, all statementsand-conduct of the parties are
>ssential in determining whether there was an oral modification or waiver
> the promiSSOry IGTE Of security agreement by John Deere:
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WHETHER A NON-WAIVER CLAUSE IN THIS CONTRACT IS ENFORCEABLE?

The second issue that needs to be addressed is whether the “non-
waiver clause” is enforceable in this contract. Deere’s brief refers to this
clause as an “anti-waiver” clause but we will refer to it as a “non-waiver”
clause. See Lewis v. National City Bank, 814 F. Supp. 696, 699 (N.D. Il
1993) (referring to the clause dealing with waiver provisions as a “non-
waiver” clause). The security agreement between Moe and Deere
contained the following provisions:

In the event of default (as defined on the reverse side hereof), holder
may take possession of the Goods and exercise any other remedies provided
by law. This contract shall be in default if I (we) shall fail to pay any install-
ment when due. . . . In any such event (default) the holder may immediately
and without notice declare the entire balance of this contract due and
payable together with reasonable expenses incurred in realizing on the secu-
rity interest granted hereunder, including reasonable attorney’s fees. Waiver
or condonation of any breach or default shall not constitute a waiver of any
other or subsequent breach or default.

We now turn to other jurisdictions’ interpretations of the “non-
waiver” clause.

Courts have adopted two basic rules for interpreting situations where
repeated late payments have been accepted by a creditor who has the
contractual (i.e., “non-waiver” clauses) and the statutory right (i.e., SDCL |
57A-9-503) to repossess the collateral without notice. Some courts have held |

that the acceptance of late payments does not waive Or otherwise afect the

gt of a creditortoreposs ice after subsequent 1ate payment

defaults. Westinghouse Credit Corp Cir.
4981y ). Other courts have impo i

n e 5” debtor that strict Cor%wth the time for payment will be required in

e * Y% the future or else the con remedies-may be invoked: See, e.g., Cobb v.

MidwestRecovery-Bureau Co., 295 N-W2d 232 (Minn. 1980). .

Deere urges us to adopt the position that the acceptance of late
payments does not waive or otherwise affect the right of a creditor to
repossess without notice after subsequent late payment defaults stating to
do so would mean that the “non-waiver” clause is a nullity.
ates who have cons1dered the issue adhere to the general

sion, give notice to the debtor . . . that strict comphance wrth the terms of
the contract will be demanded henceforth if repossession is to be avoided.”
Huyff; 582 P2d at 369 (citations omitted) (emphasis in original).

The basis for imposing this duty on the secured party is that the secured
party is estopped from asserting his contract rights because his conduct has
induced the debtor’s justified reliance in believing that late payments were
acceptable. SDCL 57A-1-103 preserves the law of estoppel. The acts which
induced reliance are the repeated acceptance of late payments. The reliance
is evidenced by the continual pattern of irregular and late payments.




V. Excuse 743

The debtor has the right to rely on the continuation of the course of
performance and that right to rely is sufficient to satisfy the reliance
element. See Waters, supra. This right to rely is supported by the policy of
the Uniform Commercial Code which encourages the continual develop-
ment of “commercial practices through, custody, usage, and agreement
between the parties.” See U.C.C. §1-102(2) or SDCL 57A-1-102(2). South
Dakota’s adaptation of the Uniform Commercial Code is found in Title 57A
of the South Dakota Code. The purpose of Title 57A is found in SDCL 57A-
1-102 and states in pertment part as follows:

shall be hberally construed and applled to. promote” 1tsw
underlying purposes and polices. (2) Underlymg purposes and polices of
this title are (a) To simplify, ‘¢clarify and modernize-the law governmg'"
commercial transactions; (b) To permit the continued expansion of cominer--
cial practices, through custom, usage and agreement of the parties; SDCL
57A-1-102(1)-(2) (1988).

The Uniform Commercial Code should be liberally construed and
applied to promote its underlying purposes and policies. First Nat. Bank v.
%hn Deere Co., 409 N.W.2d 664 (S D. 1987)

Adopting the rule that a.
odification of a contraet-resel ]
Qrotected The debtor would be protected from surprlse and from a dam@g-
ing repossession by being forewarned that late pa; L 0o, :
he aggegtable Likewise, the creditor would be protected utlhzmg the dev1ce
L_)_f__f;gm,e‘,legmtweﬂr;” The creditor can totally preserve his remedies so that if the
account continues in default, repossession could be pursued as provided in
the contract without further demand or notice. It is recognized that thts rule

mgnts another notice )
requ1red because the acceéptance of the late payment after the initial letter
could again act as a waiver of the rights asserted in the letter.

We hold that the repeated acceptance of late payments by a creditor who
1as the contractual right to repossess the property imposes a duty on the
creditor to notify the debtor that strict compliance with the contract terms
will be required before the creditor can lawfully repossess the collateral. -

The dispositive issue is if the plaintiff was in default. Whether a default
2xists is a factual question not properly resolved on a motion for summary
udgment. Defendant’s right to repossess turns on this default. Therefore
vhat constitutes a “breach of the peace” when repossessing collateral is
>remature at this time. We reverse this order and the judgment of the
sircuit court and remand for trial.

NOTES

1. Speaking to the issue in the last case, Professor Grant Gilmore, one
of the drafters of the Uniform Commercial Code once said; “f€lousts pay
M
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little attentjon to clauses which appear to say that-meaningful acts are
mWWMQMe
cww Personal Property §44.1, at
1214 (1965). -

2. Courts rarely distinguish between estoppel and waiver in a case
such as the instant case. In fact either doctrine is arguably applicable under
the facts of the instant case: Debtor was attempting to demonstrate its
rights under the contract (to retain the collateral) still existed because of
the credito ons 1n ignorning missed payment and not treating the
obligation in defaylt. Debtor was arguing that creditor should not be able
(0 proceed by i ir to i
without notice because debtor relied upon creditor’s ignoring-thetate
pﬁlz‘gg:_gt,s: estoppel. Such action may als . ives: intentional
relipquishment of a knowmnrright Towever, when a party attempts to
establish contractual rightstoufter to those in the express agreement
which provide the basis for affirmative relief, courts will typically refuse
the use of estoppel doctrine. See, e.g., Bennett v. Farmers Ins. Co., 150 Or.
App. 63, 945 P2d 595 (1997). On the related issue of the implied covenant
of good faith see the note on good faith at pages 722-724.

3. Installment payment obligations. Under traditional contract
doctrine discussed in the next chapter, if a debtor fails to pay an install-
ment payment, the creditor is entitled to sue only for the missed install-
ment even though the missed payment might represent a repudiation of
the entire obligation. This presents a dilemma for the creditor who must
wgh installment becomes past due before suing, Instead, the cred-
™

© ffor can include in the agreement an acceleration clause — a clause allow-
¥ MWWW%
bMWresent in the contract in the Jobn Deere _
, case. . : : . : : comt
A F Waiver of constructive conditions vs. waiver of express conditions.

Consider the following excerpts from Farnsworth:
m’w

§8.19. . . . For the most part, the rules governing waiver of constructive
nditions are similar to those governing express conditions. . . . [H]owever,
a constructive condition of ex an be waj ; ifig i teri

part of the agreed exchange, since the injured pastwitstil-be-compen:
sated for the breach, '
- §8.5....The concept of waiver — including both ordinary and election
" waiver — has been responsible for substantial erosion of the rule of strict
compliance generally applicable to conditions. To keep this erosion in
check, the concept of waiver is restricted to conditions that are relatively
minor [citing Restatement (Second) of Contracts §84(1)(a)]. A vendor
who has made an offer coupled with an option contract to sell land on
condition that the purchaser pay $100,000 cannot waive this condition. . . .
Parties can most easily waive conditions that are essentially procedural or
technical, such as the furnishing of architect’s certificates as a condition of
the duty to make progress payments. Waiver is often invoked to excuse delay
in the occurrence of a condition, and courts have been especially receptive
to claims that an insurer has waived the insured’s delay in giving notice
of loss. : ~ '
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D. Election

Problem 155

Mr. and Mrs. America took out insurance policies with NoRisk
Insurance Company on each of their lives. The policies provided that
notice of death had to be given in writing within ten days of occurrence or
the insurance company had no liability. Mr. America suffered a heart attack
while jogging and died. The next afternoon, Mrs. America phoned the
NoRisk office and informed the company of his death. The person who
took the call expressed sympathy. Two weeks later a claims adjuster from
the company called on Mrs. America and had her fill out the appropriate
forms. He discussed with Mrs. America the possibility of settling the claim
for one-half its face value “because of some concern about the insurance
application.” Two days after that she received a letter from the company
stating that its review of the file revealed that she had never given a written
notice of her husband’s death as required by the policy, so it was denying
liability. Distraught, Mrs. America phones you, her attorney. What is your
theory? Can she prove reliance here? Does it matter? See Farnsworth §8.19,
at pp. 595-96 both distinguishing the effect of election versus simple
waiver and discussing the merits of such a doctrine in such a setting.

E. Impossibility

As with the contract as a whole, impossibility of performance can
excuse the performance of conditions in the contract. If this occurs the
courts must adjust the resulting contractual liabilities. If a condition’s
occurrence becomes impossible, is the contract at an end? In resolving
this issue, courts look to the same risk allocation factors we explored in
the section on impossibility.

e

Problem 156

Opera singer Beverly Pipes was engaged to sing the role of Pat Nixon
in a new opera entitled Watergate. The opera went into rehearsal in May,
with a scheduled opening date of September 1. During the first week of
August, Ms. Pipes fell ill with pneumonia and missed all subsequent
rehearsals. The producer of the opera engaged another soprano to take
over the role, and the show opened as scheduled. It was a tremendous
sensation. At the end of the first week of performances, Beverly Pipes
showed up at the opera house, ready to sing. She said that she felt fine
and that her voice was never better. She knew the role and wanted it back.
I'he producer refused and a lawsuit followed. Is Ms. Pipes in breach for
failing to rehearse? Is the manager in breach for failing to give her the part
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back? This problem is based on the well-known case of Poussard v. Spiers
& Pond, 1 Q.B.D. 410 (1876).

Problem 157

Luciano Uvula, world-renowned tenor, was engaged by the Chicago
Opera Association to sing a series of roles in famous operas, all of which
were already in his extensive repertoire. He agreed to come to Chicago on
May 1 and begin rehearsals with the company, but he came down with a
cold and didn’t show up in Chicago until May 15, at which time he
announced he was ready to rehearse. The opera season was scheduled to
start July 1 and extend through April of the next year. The management
refused to let Uvula rehearse, saying that missing the beginning of
rehearsals was too serious. He sued. How should this come out? The case
is Bettini v. Gye, 1 Q.B.D. 183 (1870).

E A Short Drafting Exercise

Problem 158

The City of Fargo, North Dakota, was delighted to receive the award
of the Winter Olympics for the year 2014. You are the city attorney, and the
city officials have asked you to draft a contract with Sports Facilities, Inc., a
construction firm that the city has hired to build a bobsled run. The
bobsled run must be-eompleted-by October 1, 2013, in time for the pre-
Olympics trials, or the city will be ruined. The city officials tell you-that.
they do not want to have to pay a cent if the bobsled run is not completed
by that date. Which of the following clauses or clause would you use?

(a) “Sports Facilities, Inc hereby promlses to complete the bobsled
run by October 1, 2013.” ¢ £ Ao

(b) “Unless the bobsled run is completed by October 1, 2013, the City
shall not be liable for any amount.” s €

(©) “Sports Facilities, Inc., hereby promises to complete the bobsled
run by October 1, 2013 and unless it does S0 the City shall not be liable
for any amount.” i, 1 - Ha o r /

Draft your own clause or clauses fo make sure the city gets what it
wants and be prepared to read it aloud in class.

oy
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Problem 159

For a trip to the moon from the space station in 2020, NASA requested
bids on a gravity-free scooter capable of making the trip. It awarded the
contract in early 2012 to Venture’s Vehicles, a company specializing in
experimental craft. The contiact price was $32 billion payable on delivery
in 2020. In mid-2016, Venture’s Vehicles sent'NASA a letter sadly informing
the agency that it was unable to fulfill its contract by the date scheduled.
NASA was able to purchase a substitute vehicle elsewhere for $56 billion.
Can it recover from Venture’s Vehicles now (in 2016), or must it wait until
2020, the scheduled date of delivery?

HOCHSTER v. DE LA TOUR
Queen’s Bench, 1853
2 El. & BL 678, 118 Eng. Rep. 922

Lord CamesELL C.J. now delivered the judgment of the Court. On this
motion in arrest of judgment, the question arises, Whether, if there be an
agreement between A. and B., whereby B. engages to employ A. on and
from a future day for a given period of time, to travel with him into a
foreign country as a courier, and to start with him in that capacity on that
day, A. being to receive a monthly salary during the continuance of such
service, B. may, before the day, refuse to perform the agreement and
oreak and renounce it, so as to entitle A. before the day to commence an
iction against B. to recover damages for breach of the agreement; A.
naving been ready and willing to perform it, till it was broken and
renounced by B. The defendant’s counsel very powerfully contended
‘hat, if the plaintiff was not contented to dissolve the contract, and to
bandon all remedy upon it, he was bound to remain ready and willing to
erform it till the day when the actual employment as courier in the
service of the defendant was to begin; and that there could be no breach

747
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of the agreement, before that day, to give a right of action. But it cannot
be laid down as a universal rule that, where by agreement an act is to be
done on a future day, no action can be brought for a breach of the agree-
ment till the day for doing the act has arrived. If a man promises to marry
a woman on a future day, and before that day marries another woman, he
is instantly liable to an action for breach of promise of marriage; Short v.
Stone (8 Q.B. 358). If a man contracts to execute a lease on and from a
future day for a c'e'ff‘al“—term and, before that day, executes a case to
another for t -
cerrtract, Ford v. Tiley (6 B.&C. 325). So, if a man contracts to sell'and
deliver specific goods on a future day, and before the day he sells and
delivers them to another, he is immediately liable to an action at the suit
of the person with whom he first contracted to sell and deliver them;
Bowdell v. Parsons (10 East, 359). One reason alleged in support of such
an action is, that the defendant has, before the day, rendered it impossi-
ble for him to perform the contract at the day: but this does not necessar-
ily follow; for, prior to the day fixed for doing the act, the first wife may
have died, a surrender of the lease executed might be obtained, and the
defendant might have repurchased the goods so as to be in a situation to
[l and deliver them to the plaintiff. Another reason may be, that, where
there is a contract to do an act on a future day, there is a relation consti-

tuted between the parties in the meantime by the contract, and that they
impliedly promise that in the meantime neither will do any thing to the

prejudice of the other inconsistent with that relation. As an example, a

man and woman engaged to marry are affianced to one another during

the period between the time of the engagement and the celebration of

the marriage. In this very case, of traveller and courier, from the day of
the hlrmg tlll the day when the employment was to begin,
' i ach of an implied contrac
if eit at. This reasoning seems in
accordance with the unanimous decision of the Exchequer Chamber in
Elderton v. Emmens,? which we have followed in subsequent cases in this
Court. The declaration in the present case, in alleging a breach, states a
great deal more than a passing intention on the part of the defendant
which he may repent of, and could only be proved by evidence that he
had utterly renounced the contract, or done some act which rendered it
impossible for him to perform it. If the plaintiff has no remedy for breach
of the contract unless he treats the contract as in force, and acts upon it
down to the 1st June 1852, it follows that, till then, he must enter into no
employment which will interfere with his promise “to start with the
defendant on such travels on the day and year,” and that he must then be
properly equipped in all respects as a courier for a three months’ tour on
the contment of Europe. But it.is surely much more rational, and more

a. 6 Com. B. 160. Affirmed in Dom. Proc.; Emmens v. Elderton, 4 H.L. Ca.
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‘Sg_e,fgwdﬁmage_he has suffered from the breach of it. Thus, instead of
rémaining i arations which must be
useless, he is at llberty to seek service under another employer, which

Wouid"g(? in mitigation of the damages to-which he would othW
entitled for a breach of ¢ tract. It seems strange that the defenda

after renouncing the contract, ;Hcl\absolutely declaring that he will never
act under it, should be permitted to object that faith is given to his asser-
tion, and that an opportunity is not left to him of changing his mind. If
the plaintiff is barred of any remedy by entering into an engagement
inconsistent with starting as a courier with the defendant on the 1st June,

he is prejudiced by putting faith in the defendant’s assertion: and it
would be more consonant with principle, if the defendant were
precluded from saying that he had not broken the contract when he
declared that he entirely renounced it. Suppose that the defendant, at the
time of his renunciation, had embarked on a voyage for Australia, so as to
render it physically impossible for him to employ the plaintiff as a courier
on the continent of Europe in the months of June, July and August 1852:
according to decided cases, the action might have been brought before
the 1st June; but the renunciation may have been founded on other facts,
to be given in evidence, which would equally have rendered the defen-
dant’s performance of the contract impossible. The man who wrongfully
renounces a contract 1nto which he has deli i

] till Boldiagit as prospectlvely bmdlng for the
mmﬁbmmzy-bemﬁtageous to the innocent party,
and cannGt be prejudictat-to-the wrongdoer—An-argumentagainst the
action mmmmlculatlng
the damages:but this argument Wt}&gj@lst an actl(?“T)t?f’Ote
the Tst of September, when the three months would expire. ...

Upon the whole, we think that the declaration in this case is suffxc1ent.
[t gives us great satisfaction to reflect that, the question being on the
record, our opinion may be reviewed in a Court of Error. In the meantime
we must give judgment for the plaintiff.

Judgment for plaintiff.

QUESTIONS

1. Does it follow, as Lord Campbell says, that the desirability of allow-
ng the aggrieved party to mitigate also necessarily means that suit may be
srought before the date set for performance? See Corbin §960.

2. Is allowing the early suit good policy? What factors militate in either
lirection? See Corbin §961. For an economic analysis, see Jackson,
Anticipatory Repudiation and the Temporal Element of Contract Law: An
fconomic Inquiry into Contract Damages in Cases of Prospective
Nonperformance, 31 Stan. L. Rev. 69 (1978).
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Problem 160

Assume that in the same basic fact pattern as in the last Problem, NASA
had phoned Venture’s Vehicles in 2016 and inquired how production was
going. John Venture, president of the company, replied, “Well, I'm really
not sure if we are going to be able to do the job. We’ve encountered some
glitches on this one.” May NASA immediately take steps to mitigate? What
should NASA do? See UCC §2-609 and its Official Comment. If NASA sent a
§2-609 notice, which of the following responses by Venture’s Vehicles

Ol would be satisfactory in your opinion?
s o¥

b
\f%/@;\j

Ve

(a) “We’re sorry if we worried you. Productlon is now on schedule
and we will deliver as agreed.”
~ (b) “We have solved our internal difficulties and will produce the
scooters as agreed. Please send your personnel to our offices and we’ll
make our plans and schedules available to them for inspection.”
~(©) “Our local bank is willing to issue you a letter of credit for the
damages payable in the event we default.”

- Restatement (Second) of Contracts §251 is similar to UCC §2-609.
However; under the Restatement provision the demand for assurance
need not be in writing and there is no 30-day limit on the time to provide
adequate assurances of due performance. For a comparison of UCC §2-
609 and Restatement §251 and an interesting study of their application in
actual lawsuits, see White, Eight Cases and Section 251, 67 Cornell L. Rev.
841 (1982); for a comprehensive discussion of §2-609, see Larry T. Garvin,
Adequate Assurance of Performance: Of RlSk Duress, and Cogmtlon 69 U
Colo. L Rev 71 (1998) ,

HOPE’S ARCHITECTURAL PRODUCTS v. LUNDY’S
CONSTRUCTION
United States District Court, District of Kansas, 1991
781 F. Supp. 711, 16 U.C.C. Rep. Serv. 2d 1059

LunastruM, District Judge. This case presents a familiar situation in
the field of construction contracts. Two parties, who disagreed over the
meaning of their contract, held their positions to the brink, with litigation
and loss the predictable result of the dispute. What is rarely predictable,
however, (and what leads to a compromise resolution of many construc-
tion disputes when cool heads hold sway) is which party will ultimately
prevail. The stakes become winner-take-all.

Plaintiff Hope’s Architectural Products (Hope’s) is a New York
corporation that manufactures and installs custom window fixtures.
Defendant Lundy’s Construction (Lundy’s) is a Kansas corporation that
contracted to buy windows from Hope’s for a school remodeling
project. Defendant Bank IV Olathe (Bank IV) is a national banking
organization with its principal place of business in Kansas. Bank IV




