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Subsection 10 of §26-41-03, N.D.C.C;, defines the term “occupying” as follows: : .

26-41-03. Definitions.— As used in this chapter, ‘the following deﬁnrtrons shall

10. “Occupying” means to be in or upon a motor vehicle or engaged in the
immediate act of entering 1nto or ahghtrng from the motor vehrcle

Although the legrslature may not have contemplated thrs partlcular type of acci-
dent, a fair reading of the terms used would indicate that they would have provided for
coverage had they considered it. This position is supported by §26- 41 03(1 1),
N. D C.C, whrch defines the operatron of a motor Vehrcle as follows ;

Operatron of a motor vehrcle means operatron, marntenance, or use of a
- motor vehicle as a vehicle. Operation of a motor vehicle does not mclude conduct
~ within the course of a business of repairing, servicing, or otherwise malntarnrng motor
vehicles unless the i injury occurs off the business premises, or conduct in the course of
loading and unloading the vehicle unless the injury occurs while occupying it. [Empha-
sis added.]

- Section 26-41-03 excludes from coverage persons servicing or repairing a vehicle
when'in the course of business. The obvious reason for that exclusion is thata person
injured in the course of the business of servicing a vehicle would be protected by the
workmen’s compensation laws. This is consistent with the purpose in making no-fault
insurance mandatory namely, expandlng the umbrella of insurance coverage to pro—
tect a wider group of people. .

The legislature expressly excluded certarn persons from coverage 1n §26 41-08,
N D.C.C, whrch provrdes : , :

Persons not entztled to benefzts — Basico or optronal excess:no- fault beneﬁts shall not
be payable.to or on behalf of any.person while: .
; 1. Occupyrng any motor vehicle ‘without the expressed or 1mplred consent ,
of the owner or while not in lawful possession of the motor vehicle. '
2. Occupying a motor vehicle owned by such person which is not insured
for. the benefits required by this chapter unless uninsured solely. because the
- insurance company of such owner.has not filed a form pursuant to subsection 2 - .
of section 26-41-05 to provide the basic no-fault benefits required by this chapter. .
) 3, In the course of aracing or speed contest, or in practrce or preparatron
‘thereof, I
4. Intentlonally caus1ng or attemptlng to cause 1n]ury to hrmself or anotherk \'
person

Nothrng in §26-41- 08 N.D.C. C o 1nd1cates a leglslatlve intent to exclude from coverage
a person occupying his own car who is injured in a hunting accident.

" In Paragraph XI of the ﬁndrngs of fact, the trial court noted that the State of North
Dakota issues in excess of 102,000 general hunting hcenses yearly, and in excess of
40,000 deer licenses on an annual basis. Section 20.1-01- 05, N.D.C.C., makes it unlaw-
ful to carry any firearm with a cartridge in its chamber while in or on a motor vehicle.
Because it is required by law and also constitutes safe hunting procedure, the acts of
loading a gun when alighting from a car and unloading a gun before entering a car are
common practices in North Dakota. It is foreseeable that accidents like the one in the
instant case will happen and the Auto Accident Reparations Act should provide cov-
erage absent an expressed legislative declaration to the contrary. It appears that the
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legislature took special care in using the term “occupying a motor vehicle” in enacting
Chapter 26-41, N.D.C.C., and the plain meaning of that term indicates that coverage
exists in this case. ‘ ) ‘ - ' ‘ ‘

Judgment affirmed.

NOTES TO STATE FARM MUTUAL AUTOMOBILE INSURANCE CO. v.
PEIFFER, OBERLY v. BANGS AMBULANCE, INC., AND WEBER v. STATE
FARM MUTUAL AUTOMOBILE INSURANCE CO. ‘ o

1. Goals and.Purposes of Automobile No-Fault Insurance System. . Workers com-
pensation systems and automobile no-fault systems provide benefits without regard to
fault and preclude access to the ordinary tort system. The cases in this chapter all refer
to the legislative purposes for the two systems. Are the legislative goals the same? Do
differences in the purposes explain any differences in the operation of the systems?

2. Limits on the No-Fault System. 'The New York statute discussed in Oberly v.
Bangs Ambulance, Inc. allows a victim access to the traditional tort system if the victim
suffers: (1) “significant disfigurement,” (2) “permanent loss of use of a body organ,
member, :function‘Qr“syst‘e‘m,”, (3) “permanent consequential limitation of use of a
body organ or member,” or (4) “significant limitation of use of a body function or
sYstem.” Prior to Oberly, New York decisions had made it clear that an injury had to
cause a significant harm to be characterized as significant disfigurement, permanent
consequential limitation of use, or significant limitation of use of a body function or
system. That background would explain why the plaintiff, who suffered only bruising,
cramping, and pain, responded to the defendant’s summary judgment motion by
abandoning all of the serious injury standards except for the “permanent loss of use
of a body organ, member, function or system” standard.~

How does narrowing the application of clauses like the one interpreted in
Oberly'further or thwart the primary purposes of establishing a no-fault system for
automobile-related injuries? e R S

3. Scope of ‘the No-Fault System. 'The causal connection ‘test described in
Weber v. State Farm Mutual Automobile Insutance Co. limits the range ‘of accidents
to which the automobile no-fault system applies. The North Dakota statute supplies
language defining what accidents will be included. What statutory language and what
evidence supported the court’s conclusion that the injury should be covered by the no-
fault system? If the plaintiff had injuted himself with a knife while trying to have a
snack in the passenger seat of the automobile, would the no-fault system provide for
compensation? ‘ R

. 4. Attention to Statutory Language.. Defining the scope of no-fault coverage
requires careful attention to the statutes requiring that coverage. For example, Colo-
rado’s statute requires insﬁrance‘tompanies to cover certain relatives of the ihéured
when they are “injured in an accident involving any m'otofyvehide”i but does not
require coverage for motorcycles. In a case where the plaintiff was injured when he
rode a motorcycle and collided with a truck, the Colorado Supreme Court held that
because the accident involved a motor vehicle (the truck), provisions of an insurance
policy that purported to deny coverage violated the statute. See DeHerrera v. Sentry
Insurance Co., 30 P.3d 167 (Colo. 2001). ‘
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Perspectzve. Applymg No Fault Concepts to Medlcal In]urzes

Proposals to treat medlcal m)unes in a no fault framework are necessar11y com-

plex. Respondtng to.a study that showed most medtcal [Anjuries in hospitals are
. related to failures to observe and learn from errors and to emphasis on 1nd1v1dual .
_Wconduct rather than systemic causes of errot, David M. Studdert and Troyen A.
Brennan have made the followmg suggestions in Toward a Workable Model of .
... “No- Fault” Compensatzon for Medzcal In]ury in the; Umted States, 27 Am, IL &

‘Med, 225 (2001):

'To be successful in the curfent environment . . . the push to gathet more
tdetailed information on errors and their causes ‘must ‘contend with practi-
+7 tioniers! 'wariness of reportitig events that may leave them open to ‘acctisations
. -of negligence.:Both anecdotal:-and-empirical-evidence suggest that providersaare .
less willing to disclose information: about errors they make or see whena .~ -
punitive atmosphere prevails. Fear of blame among those individuals. closest
to errors thus poses a major obstacle to design and implementation of patient
safety initiatives. This cost, together with ongoing concerns about the perfor-
mance of the medical: malpractice system,:underscore:the need to consider
alternative systems that are better able to- compensate 1n]ured patients and
promote high quality healthcare . .
The major alternative to the current tort system is the no-fault model. . . .
In the medical arena, various forms of no-fault are firmly established in health
cire systemis‘abroad: New Zealand and Swedefi have operdted no-fault systems
" ifor compensating medical injury formote than 25 years;and Finland; Denmark
»+and Norway for more than a'decade. Several:small ‘medical no-fault schemes
-1have also been implemented.in the:United States to. compensate specific injury:;.
. types, including the Florida and. Virginia schemes for birth-related neurological ..
~injary and the National Vaccme Injury, Compensation Program.. . k
Workable compensatron criteria are fundamental to.any no- fault scheme
, Adverse events occur in approxrmately three to ﬁve percent of hosprtahzatlons,
"the budget for compensating every one would be proh1b1t1ve In any system"
some uninsured costs will inevitably rebound to. the 1n)ured patient. But‘,i h
‘ whereds tort systems seek to confine compensatron ‘to events in which negli-
" gence caused i injury; no-~ “fatilt schemies offer compensatron 0 a widet class of
‘events. In the considerable terrain ‘of medical i injury types'that lies between all **
' “adverse' events and only’ neghgent ones;- the threshold for compensatlon s s
forergn nosfault $ystems varies, ~ TS e ! A
2400 Webelieve thatthe Swedrsh example of basmg ehgtblhty for, compensatlon s
ron_the avoidability: of the event. is-the .most. rational :basis. to - compensate; ;.
and also the one, that best facilitates quality. improvement. in medicine. ,
While “avoidability” is a sub)ectlve determmatron like negligence, the Swedlshj s
- experience suggests that their decrsto maklng processes have been successful N
~in applymg it to sepa ate ehgrble ‘ 1nehg1b1e ones. W1th the beneﬁt
of 1 many years of experrence, the Swede are able to 1dent1fy many types of
claims that should reasonably be compensated on the strength of basic infor-
mation about the circumstances of the incident and the nature of the drsab1hty
suffered / :
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D. Statutory Responses to Specific Rare Injuries

A federal statute provides compensation to victims of injuries caused by certain
vaccines. Money for the compensation comes from a tax on vaccines, and the statute
establishes methods that are intended to allow’ for quick and easy adjudication of
claims. A person who accepts an award under this statute is barred from seeking
damages in the ordinary tort system. Another federal statute provides compensation
to victims of the September 11, 2001 terrorist attacks. Awards under that statute are
funded by general revenues rather than 4 specific tax. Schafer v. American Cyanamid
Co. describes many of the important aspects of the vaccine statute in the context of a
dispute about whether a loss of consortium suit may be brought under ordinary tort
principles when the primary victim of a vaccine-related injury has accepted compen-
sation under the act. The September 11th Victim Compensation Fund of 2001 statute
shows how principles related to those applied in the vaccine statute and also in work-
ers’ compensation cases were adapted to the context of providing compensation to
victims ‘of terrorism. - HEEA IR A L g D '~ :

’ " "SCHAFER v; AMERICAN‘CYANAMID CO,
‘ U 20F3d1 (1st‘k’cir‘l”19;94), B

Brever, C.J., oo B P
The National Childhood. Vaccine Injury Act, 42.U.5.C. §$300aa-1 to 300aa-34,
provides a special procedure to compensate those who are injured by certain vaccines.
The Act bars those who accept an award under that procedure from later bringing a
tort suit to obtain - additional compensation.’ The question ~before: us in this
appeal ... .is whether the Act also bars the family of stch a person from bringing a
tort suit to obtain compensation for their own, related,’riﬁjuries, in particular, for loss
of companionship or consortium: Assuming that state law permits such suits, we find
nothing in the Act that explicitly or 'inipliciﬂ;yfbars‘ them. And, we affirm ‘the similar
determination of the district court. FAE :
The National Childhood Vaccine Injury Act represents an effort to provide com-
pensation to those harmed by childhood vaccines outside the framework of traditional
tort law. Congress passed the law after hearing testimony 1) describing the critical need
for vaccines to protect children from disease, 2) pointing-out that vaccines ingevitably
harm a very small number of the many millions of people who are vaccinated, and
3) expressing dissatisfaction with traditional tort law as a way of compensating those
few victims. Injured persons (potential tort plaintiffs) complained about the tort law
system’s‘unCertain recoveries, the high‘ cost’of litigation, and delays in obtaining com-
pensation. They argued that government had; for all practical purposes, made vacci-
nation obligatory, and thus it had a responsibility to ensure that those injured by
vaccines were compensated. Vaccine mantifacturers (potential tort defendants) com-
plained about litigation expenses and occasional large recoveries, which caused
insurance premiums and Vaccki‘ngi‘pr:iées‘ to rise, and which ultimately threatened the
stability of the vaccine supply. o ;
~ The Vaccine Act responds to these complaints by creating a remedial system that
tries more quickly to deliver compensation to victims, while also reducing insurance
and litigation costs for manufacturers. The Act establishes a special claims procedure
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involving the Court of Federal Claims and special masters (a system that we shall call
the “Vaccine Court”). A person injured by a vaccine may file a petition with the
Vaccine: Court to.obtain compensation. (from a fund financed:by a tax on vaccines):
He need not prove fault. Nor, to prove causation, need he show more than that he
received the vaccine and then suffered certain symptoms within a defined period of
time. The Act specifies amounts of compensation for certain kinds of harm (e.g.,
$250,000. for ‘death, up to $250,000 for pain and suffering). And, it specifies other
types of harm for which compensation may be awarded (e.g., medical expenses, loss
of earnings).

- At the same time, the Act modlﬁes, but does not ehmmate, the traditional tort
system, which Congress. understood to provide important incentives for the safe
manufacture and distribution of vaccines. The Act requires that a person injured
directly by a vaccine first bring.a Vaccine Court proceeding. Then, it gives that person
the choice either to accept the Court’s award and abandon his tort rights (which the
Act transfers to. the federal government), or to reject the judgment and. retain his tort
rights. He can also keep his tort rlghts by w1thdraw1ng his Vaccine Court petition if the
Court-moves. too slowly.

-The Act additionally helps manufacturers by prov1d1ng certain federal modlﬁca—
tions of state tort law. For example; it forbids the award of compensation for injuries
that flow from “unavoidable side effects”; it frees the manufacturer from liability for
not providing direct warnings to an injured person (or his representatwe) itimposes a
presumption that compliance with Food and Drug Administration requirements
means the manufacturer provided proper directions and warnings; it limits punitive
damage awards; and it requires that the trial of any tort suit take place in three phases
(liability; general damages; punitive damages). e

The upshot is a new remedial system that interacts.in a- comphcated way. w1th
traditional tort lawsuits.

For present purposes, the relevant facts are simple. Lenita Schafer’s small ch11d
Melissa Schafer, received an oral polio vaccine distributed by: American Cyanamid in
October 1988. Lenita subsequently contracted polio (she and her family think) from
Melissa’s vaccine. About one year later, in December 1989, all three members.of the
Schafer family (Lenita, Melissa; and Lenita’s husband, Mark) .petitioned the Vaccine
Court for compensation. In April 1990, Mark and Melissa withdrew their petitions
(with permission of the Vaccine Court) and began this lawsuit against American
Cyanamid, seeking damages under Massachusetts tort law for loss: of Lenita’s com-
panionship and consortium. Lenita, who did not withdraw her petition, eventually
accepted a $750,000 award from the Vaccine Court for her own injuries, thereby giving
up herright to bring a tort action. At that point; American Cyanamid asked the district
court to dismiss Mark’s and Melissa’s suit on the ground that Lenita’s acceptance of the
Vaccine Court award barred not only a later tort action for her own injuries, but also a
later tort action by family members for related injuries. The district court denied the
motion. We review that denial. . s ' P

Cyanamid concedes that thlS case focuses upon Mark’s and Mehssa $ damages not
Lenita’s; that Lenita received Vaccine Court compensation for her own damages, not
Mark’s or Melissa’s; and that the Act’s language explicitly bars Lenita, but not Mark or
Melissa, from bringing a tort action to recover their own damages (which, we specify,
will not duplicate Lenita’s). Nonetheless, it argues that to permit Mark or. Melissa to
bring their own tort action (for related damages) would so seriously interfere with the
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Act’s basic purposes that we must read the Act as implicitly barring those actions, just
as it explicitly bars Lenita’s. [The argument] has two essential elements— an impor-
tant federal purpose and a significant state interference, And, we shall try to'set forth
these two elements of Cyanamid’s argument in light of the Act’s legislative history, and
as persuasively as possible. s D N o
First, an important federal purpose of the Act is to free manufacturers from the
specter of large, uncertain tort liability, and thereby keep vaccine prices:fairly low and
keep manufacturers-in the market:.. .= -~ : : SRS
Evidence in the hearing record indicated that compensation-related: price
increases or manufacturer withdrawal would cause serious harm. Vaccines benefit
those who are vaccinated, and they have public benefits as well— when parents vac-
cinate their own children, they also help stop the spread of a disease that ‘can 1injure
others; And, even though vaccines themselves cause a small number of serious mjuries
or deaths, their widespread use dramatically reduces fatalities. ...~ o
©: The upshot is that, because vaccines benefit so many (and harm so few), even small
vaccine price increases, if followed by even a small decline in vaccinations, can cause
more public harm through added disease than the sum-total of all the harm vaccines
themselves ‘cause through side-effects. For this kind of reason, the argument goes,
Congress was importantly motivated not only by the desire effectively to compensate
side-effect victims; but also by the desire to keep vaccine prices fairly low by reducing
compensation costs.’ : LR RN BRI
:Second, the availability of a state tort remedy for relatives of a-victim interferes
with the Act’s efforts to lower manufacturers® costs. The Act seeks to achieve its cost-
reducing purpose, not by denying compensation to victims (indeed, it imposes a tax
upon vaccines in order to fund compensation), but by reducing the litigation-and
insurance costs related ‘to lengthy, complex tort procedures and random large tort
awards. . . . PR e
- But, Cyanamid points out, almost every victim hasa family. And, almost every
vaccine-related injury to a child will adversely affect the life of that family. In
Cyanamid’s view, if family members can bring a tort suit for loss of say, a:child’s
companionship, even after the child accepts a Vaccine Court award, they will do so:
Cyanamid then says (and this is ‘the most difficult part of Cyanamid’s argument)
that to permit a victim’s family to bring a tort law case — even where the victim obtains
a Vaccine Court award— threatens seriously to undermine the Act’s “cost-related”
advantages. The result will be a system in which manufacturers must pay-both:the
Vaccine Court’s easily-obtained compensation awards- (through a tax) and also face
large tort claims from family members. The latter means the very kind of large occa-
sional tort awards and the kind of litigation costs that Congress hoped to diminish.
Cyanamid concludesthat the Act implicitly must hold family members to the election
of the physically-injured victim. If that victim receives an award and can no longer
pursue a court claim, then neither can the victim’s family: RS
Cyanamid’s argument is not without force, but ultimately it does not persuade
us, either as a matter of statutory interpretation or in terms of pre-emption law,
First, one cannot easily interpret the statute as Cyanamid wishes, for the Act has no
language at all that one might read as creating a bar to the type-of suit before us. To
the contrary, the Act subsection that creates the tort action bar says that it does not
apply to this kind of lawsuit. The language that creates the bar, §300aa-11(a), says:
“no person may bring a civil action for damages” (except in accordance with the
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Act’s Vaccine-Court-related rules) until a Vaccine Court petition “has been filed.”
It thenstates: specrﬁcally that “this subsection”  (i.e. the subsection with the tort
action -bar): : P : . '

apphes onlytoa person who has sustarned a vaccine-related i injury or death and who is
" qualified to file a petition for compensatlon under the Program

42 U.S.C. §300aa-11(a)(9)....

Second, the Act’s legislative history does not point directly toward the “policy”
conclusion that Cyanamid wishes us to draw. The legislative history says nothing at all
about famlly members’ tort suits. Its dlscussmn of general purposes, as we have pointed
out above . .. indicates two major purposes, namely, providing compensation for
victims and marntarmng low vaccine costs. How. does Cyanamid’s argument take
account of the “victim compensation” ob]ectrve? Because the Vaccine Court does
not provrde a remedy for family members, to accept Cyanamld s argument would
require us to conclude that Congress, without anyone saying a word about it, intended
to deprive family members of all compensatory remedies. At the same time, the second
leg of Cyanamid’s argument — the claim that permitting this kind of suit would sig-
nificantly interfere with Congress’s cost control objective— has no specrﬁc emprrrcal
support in the legislative record; and, the claim does not prove itself.

Third, to accept Cyanamid’s argument—that the Schafer family cannot collect
both a Vaccine Court award and loss of consortium tort damages— would create
judicial inconsistency. The Vaccine Court has held that a parent can both obtain a
loss of consortium “award™ from a state court (or the settlement of a state law claim)
and also obtain compensation for her vaccinated (and injured) child from the Vaccine
Court.. The Vaccine Court cases all involve families that brought the tort suit first,
before the child accepted Vaccine Court compensation. But, it is difficult to find any
policy that would justify permitting a family to bring a suit before the Vaccine Court
awards compensation to a direct victim, but not-after. : :

. Cyanamid’s arguments are better made to Congress than to thls court We
agree Wrth the district court that the Act, as currently written, does not bar the suit
before us. ... And, its order refusing to dismiss the case, therefore, is Affirmed.

NOTES TO SCHAFER Vi AMERICAN CYANAMID CO

1. Limitations on Tort Suits. The Vaccine Injury Act drscourages use of the tra-
ditional tort system in two main ways: by offermg compensation in exchange for a
victim’s right to bring a suit and by changing the rules that would apply in a suit if a
victim did decide to litigate. What limitations on tort suits does the act impose, and
how do the limitations altet typical state rules for products hablhty cases?

2. Causation. - The statute establishes two methods for showrng that a victim’s
injury was caused by a vaccine. Causation .is treated as. established if-the facts of a
victim’s case fit the parameters in a Vaccine Injury Table adopted as part of the statute
and supplemented later by administrative regulations. The Table lists types of vaccines,
types of reactions, and time periods within which those reactions must occur in order
for causation to be established. The other method allowed under the statute is the
“non-Table” method, under which a victim may introduce evidence to show that a
vaccine did cause an injury even though the injury was not manifested within the time
periods specified in the Table.
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In a case where a victim’s death was shown to have been caused both by a vaccine
and by a different medical condition unrelated to the vaccine, a court has held that a
vaccination is a legal cause of a harm if it is a substantial factor in bringing about the
harm and is also a but-for cause of the harm. The court adopted causation principles
from the Restatement (Second) of Torts. See Shyface v. Secretary of Health & Human
Services, 165 F.3d 1344 (4th Cir. 1999)

SEPTEMBER llTH VICTIM COMPENSATION FUND OF 2001
Pub L. No. 107-42 (Sept. 22, 2001)

"SEC. 403. Purrose

It is the purpose of this tltle to provide compensatron to any individual (or
relatives of a deceased individual) who was physically injured or killed as a result of
the terrorist-related aircraft crashes of September 11, 2001,

SEC 404 ADMINISTRATION

(a) In general ~—The - Attorney. General, actmg through a Specral Master
appointed by the Attorney General, shall —. :
(1) administer the compensatron program estabhshed under th1s trtle[ I

SEC. 405 DETERMINATION OF ELIGIBILHY FOR COMPENSATION

(a) Filing of claim.— , ‘ : S
(1) In general. — A clarmant may ﬁle a-claim for: compensatlon under ‘this
- title with the Special Master. The claim shall be on the form developed under
paragraph (2) and shall state the factual basis for ehgrbrhty for compensatron and
the amount of compensation sought. : :
(b) Review and Determination][. ] ~ : ~
(1)-Review.—The Special Master shall’ review a: clalm submittedunder
subsection (a) and determine — :
(A) whether the claimant is an ehgrble 1nd1v1dual under subsectron (¢c);
(B) With respect to a ‘claimant determined to be an -eligible
k 1nd1v1dua1——~
() the extent of the harm to the clalmant 1nclud1ng any economic
and noneconomic losses, and
(ii) the amount of compensation to which the clannant is.entitled
based. on the harm to the claimant, the facts of the clarm, and the
individual circumstances of the claimant.
(2) Negligence. — With respect to a claimant, the Special Master shall not
~ consider negligence or any other theory of liability. R
-(¢) Eligibility, — -
(1) In general.— A clarrnant shall be determined to be an ehgrble individual
“for purposes of this subsectron if the Special Master determrnes that such
claimant —
“(A) is an individual described in paragraph (2); and
* (B) meets the requirements of paragraph (3).
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(2) Individuals. — A claimant is an individual described in this paragraph if
the claimant is —
(A} An individual who —

(i) was present at the World Trade Center, (New York, New York),
the Pentagon (Arlington, Virginia), or the site of the aircraft crash at
Shanksville, Pennsylvania at the time, or in the immediate aftermath,
of the terrorist-related aircraft crashes of September 11, 2001; and

(ii) suffered physical harm or death as a result of such an air crash;

(B) an individual who was a member of the flight crew or a passenger
on American Airlines flight 11 or 77 or United Airlines flight 93 or 175,
except that an individual identified by the Attorney General to have been a
participant or conspirator in the terrorist-related aircraft crashes of Septem-
ber 11, 2001, or a representative of such individual shall not be eligible to
receive compensation under this title; or

(C) in the case of a decedent who is an individual described in sub-
paragraph (A) or (B), the personal representative of the decedent who files a
claim on behalf of the decedent. . . .
(3) Requirements. —

(A) Single claim. — Not more than one claim may be submitted under
this title by an individual or on behalf of a deceased individual.

(B) Limitation on civil action. —

(i) In general. — Upon the submission of a claim under this title, the
claimant waives the right to file a civil action (or to be a party to an action)
in any Federal or State court for damages sustained as a result of the
terrorist-related aircraft crashes of September 11, 2001. The preceding
sentence does not apply to a civil action to recover collateral source
obligations, or to a civil action against any person who is a knowing
participant in any conspiracy to hijack any aircraft or commit any ter-
rorist act.

(ii) Pending actions. — In the case of an individual who is a party to
a civil action described in clause (i), such individual may not submit a
claim under this title unless such individual withdraws from such action
by the date that is 90 days after the date on which regulations are pro-
mulgated under section 407.

NOTES TO SEPTEMBER 11TH VICTIM COMPENSATION FUND STATUTE

1. Elements of Compensation Fund Statutes. Compensation fund statutes define
those eligible for compensation, typically require recipients to forgo compensation that
might otherwise have been available, and establish procedures for making awards. How
does the September 11th Victim Compensation Fund Statute treat each of these
elements?

2. Findings of Fact. The statute requires determinations of (1) whether an
individual was injured in one of the terrorist-related air crashes, and (2) what eco-
nomic and non-economic losses that injury caused. The first of these determinations is
likely to be straightforward. What complications might be related to the second
determination?
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“loss of charice” cases, 215-216
“¥mere économic” harm; 543+ 553
nominal, 36, 38 (i
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public figures, 803-804, 810-814 .
public officials, 803-810-
damages, 776;:785-786
“defamation-proof” defendants, 800..
“defamatory” statements
opinions, 789-794
what are, 778-789
elements of, 774-776
employer-privileged commumcatlons, 787,
800-802 et L
fault requirements, 776, 787; See also
constitutional, above
First Amendment, 804
Internet publication, 777 ;-
malice
“absolute,” 801 802
actual, 802, 803, 805, 806- 811, 819 822
express-versus actual, 802
qualified privilege, defeat-of, 799 800, 802
media defendants, 788-789
constitutional treatment of, 823, See also
constitutional, above -
statutory; treatment- of, 826: -
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per se and per quod 778~ 786
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absolute, 794-795, 796- 797 801
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qualified,:795,:797-800, 801; 802:
protected legal interest, 773
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Defense of othersii: = -
assault and battery, 62:66 .,
force usable, 65-66
obligation‘to retreat, 67
perception of threat, 64-65
proportionality, 64
Defense of property, 66-72
deadly force, use of;.65,.66, 71-72
proportionality, 70-72 .
reasonable force; use of, 69-72
Defenses :
assault
generally. See Assault
. consent, See Consent ...,
assumption-of risk: See Assumption of risk
~avoidable consequences doctrine, 335-341
battery

generally. See Battery
consent. See Consent.:
“coming to the nuisance” doctrine,
768-770,.770-771
comparative negligence. See: Comparative
negligence
contributory negligence: See-Contributory
negligence e
immunities. See Immunities -
“last clear chance” doctrine, 302-303, 308,
314-315
negligence , /
assumptlon of risk. See Assumptlon of
risk : i
avmdable consequences doctrlne,
335-341:.. : e
comparative negligence. See Comparanve
 negligence '
contributory: neghgence See
Contributory negligence
generally. See Negligence.
immunities.. See Immunities-.. -
“last clear chance” doctrine; 302:303,
:309,:314-315
statutes of Jimitation. See Statutes of
limitation ~
statutes of repose;: See Statutes of repose
privileges ; ,
defamation. See Defamatmn
trespass.. See Trespass-to land- .
products liability claims
‘regulatory/statutory compliance, 722-727
“state of the art” defense, 696-698.
statutes-of limitation, :See Statutes of
~limitation
statutes of repose. See Statutes of repose
trespass to land, 742-751 -
Deterrence rationale, 8-14 .
Directed verdict, 3, 31
Disabled “reasonable person” standard,~
119-123
Discovery rule, 206-208, 359-360
Diseases : ;
medical professwnal s duty to protect third
parties from, 525-528
National Childhood Vaccine Injury Act,
854-858
occupational diseases, proximate cause of,
246 '
Dismissal of action, 3, 46
Disturbing the peace, 58-59
landowners and occupiers, 233-235
Drugs, 703-710
Drunkenness. See Intox1cat10n
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Earnings, lost, 576-577, 596+598: s/,

Economic damages, 595-596
defamation actions, 785 -

earning capacity, loss of, 598-606

lost wages, 596-598

medical expenses, 576, 595, 596 :

“mere economic” harm, 543-552

“Eggshell” plaintiffs, 255-259
no-fault automobile insurance,
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Emotional distress

intentional infliction of, 45 46 72 88
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exclaiming “Outrageousness"’ 77- 78
guarantee of genuineness, 98. ..
intent, 75-76,85-88,
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; outrageous conduct, 46, 73-87
persons in:powet, 75
plaintiff’s particular sensmvrty, 75
protected legal interest, 72..:;
recklessness and, 82-83
severe emotional .distress, 75-82..
spousal relations, :interference with,

7577
transferred mtent 85 88 .

negligent. infliction of; 528- 544

. bystander recovery, 532-542
contractual basis for, 542-543 .

- emotional injury.only; 534-535, 537
dimpact rule, 529-530, 532 ... ,
physical manifestation of distress,

529-531; 536-537
property, loss of, 540-543 ...
zone of danger rule, 532, 533, 535
reckless infliction of, 82-85 -
Empirical view of torts; 4-8
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for employee’s intentional torts,.407...
generally. See Respondeat superior

Employer-privileged communications, 787,

800-801 ..
Enterprise risk theory, 407
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negligence. See Negligence
professional standard. of care, 420
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deadly force: See Deadly:force.
Exemplary damages See-Punitive damages
Expert testimony. « i /
child’s abilities, 115-116
emotional distress, severe, 78-81::
legal malpractice claims, 452 .
medical malpractice cases, 434-438
product design defects, 696
res ipsa loquitur doctrine, 170 -

Pactual theory of case, 17
Pederal Tort Claims Act, 326-327"
discretionary function exception, 342 347
Firefighter’s Rule, 514-518
Fireworks displays, 648-651
First Amendment, 804 =+
Foreseeability of harm. See Neghgence
Fraud and deceit s
consent to battery, 53
tolling of statutes of 11m1tat10n, 350,
360-362, 364
Fungible produicts; and market share llablhty,
211-212 ' :

Gender, and the “reasonable person
. standard, 92
Goal(s) of torts, 8- 14 15
Good Samaritan ‘statutes, 506-513
Governmental immunity, 341- 342
discretionary functions, 342- 348
Federal Tort Claims Act, 341- 342
dlscretlonary functlon exceptlon, o
342-347 -
political subdivisions, 348- 349
Guardian’s liability, for mmor s neghgence,
119-121

Health care professionals ..,
disease, .duty. to protect third parties from,
525-528 . :
negligence. See-Medical malpractrce
Hedonic damages, 589-590
day-in-the life videos, 590-594
measurement of, 590-594
Husband and wife
consortium, loss of, 581
interference with marital relatlons, 75-78
interspousal immunity, 352-354

Immunities. . .
apportionment of hablhty, 386-391
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attorney’s judgmental immunity; 45671
Good Samaritans, 506-513::
intrafamily:immunity; ‘348-358
landlord: immunity: system;:488-492 -;
sovereign immunity. See Governmental
immunity ‘ i
Impact rulé;?529-532. 5. .o
Indemnity, 370+ :
and respondeat superior; 4012402
Independent contractors:i: :
inherently dangerous activities; 411+ -
vicarious liability for, 407-411
Inference of negligence, See Res. zpsa loquztur
doctrine.. A
Informed consent
to battery, 53 i
medical malpractice clarms, 437- 444 i
Injunctions, against nuisances, 762-771
Insanity.. See Mental ‘illness .or insanity. ...
Insolvency, allocation of risk of,:397-399
Intent ; :
assault:: See Assaulti ;
battery. See Battery ‘
emotional:distress, mﬂlctron of,. 75 76
and insanity, 19-20
objective test of, 30
subjective test of, 30
transferred, 46-49
emotional distress, mﬂlctron of 85-88
trespass to land, 729, 730 731, 733 734 735
Intentional forts,. 1,2, 15
assault. See Assault
battery. See Battery
emotional distress. See Emotronal dlstress
employees, employer’s habrhty for, 407
historical developments, 22- 23
types of, 15 -
workers’ compensatron exclusron, 832 836
Interspousal immunity, 352-354
Intoxication ‘
dramshop liability, 233:235 .
“reasonable person” standard 122123
social host liability, 233-235 " ©
Intrafamily 1mmun1ty, 352 358

e

-

Joint and several lrablhty, 206, 370 373
confribution under, 370, 374- 376
damage threshold liability, 381 382
harm-based retention of, 382~
jury comprehensron of, 373-374
plaintiff's options under, 373
statutes, 381 k
Judgment notwrthstandlng the verdrct !
(N.OV.), 4,27+ et

Judgments, 4 i
as a matter'of law, 3, 4, 27 i
notwithstanding the verdict (N (GRS ), 4 27
summary, 3, 27, 39: ;
Judicial awards; research on; 6-7;
Jury awards H
generally. See Damages -
research on; 6-7 gl

Land
nuisance. See Nuisance '
owners and occupiers. See Landowners
and occupiers’ : i
trespass to, ‘See Tréspass toland
Landlord liability; 488-492, 499:503°
Landowners and occupiers; 457-503 i
licensees and invitees, 467-475
“alcoholic beverage liability, 233-235
characterization ‘of, 467-470, 470-471
duty owed to, 467+ 468 470 471 475,
4924497, 497-498 ‘
elimination of distinction between,
492-497
first-aid for, dutyto provrde, 506-510
“Ratural accumulations” rule; 480-483
negligence standard of care, 492-496,
497, 498 © :
slip-and- fall cases. See Shp ‘and-fallcases
third- party crlmrnal conduct 483 491,
492 -
tenants and their‘guests; 488:492;°499-503
three-category systern, re)ectron '0f;492-499
trespassers; 457-467 S
“Last clear chance” doctrrne, 309"
comparative negligence; 315 -
contrrbutory neghgence, 314
in modern practrce, 31570
Legal malpractice, 449-456
damages, 453-456
elements-of, 452 %
expert testimony, 453 "
judgmental imniunity, 456"
standard of care, 450-453
statutes of limitation, 36617 .1 5 =
statutes of repose, 3677
Legal realism, 8-9
Legal sotrces, 1718
Legal theory of case, 17
Liability waivers, 318-330: 77
Libel. See Defamation "
Life-prolonging procedures; wrthholdlng
or withdrawing of,290-291 *
Limitation of actions. See Statutes s
of limitation




Litigation : i
alternatives to:: See L1t1gat10n alternatlves
anecdotal evidence of, 4-8
stages of,:2-4

Litigation alternatives, 831- 859
National Chlldhood Vaccme In]ury Act,

854-858
. no-fault automobrle insurance; 842 854
September 11th Victim‘Compensation
Fund0fi2001,854-855
workers” compensation statutes, 831-842
Lost wages; 576-577;:596-598 i

Malice. See Defamation’
Market: share liability; 201-212+
Married persons. See Husband and ‘wife
Medical expenses, 576, 595, 596
Medical malpractice
“idatnage “caps,” 623-631 0 l!
damages
“caps?ion, 623631
“loss of chance” cases, 215-216
defendant identification, 445449 -
expert testimony, 434-438
Good Samaritan statutes, 510513
inéréased risk of eventual harm, 212 213,
214, 216, 219 i
informed consent claims; 438-444
lost chance of recovery, 212-216"
minors, limitation of actions by, 365 -
“no-fault” proposals, 853 '\
‘res ipsa loquitur doctrine, 434« 437 445
446-449 :
research studies, 5-6 -
standard of ‘care
‘Customary practice, 417-420, 425, 426
expert testimony, necessity of, 434-438
geographic scope ‘of,431-434" \
as to'informed consent, 438444
“*reagonably ‘competent practitioner”
standard, 42124267 s S
““schools ‘of thought,” 425-42"6 :
statutes of repose; 365"
treatment ‘of plaintiff’s injury;274- 280
“wrongful birth/life;* 553~ 560
Medical professionals g
disease, duty to protect thlrd partres from,
525-528 ’ B
negligence. See Medical malpractrce
Mental disability
battery action, defense to, 3135
“reasonable person” staridard; 119;123-127
statutes of limitation, 206, 365, 366
Mental illness or insanity ***" :
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battery; defense to, 19-20::31: ;
psychiatrist’s duty to protect third parties
from criminal attacks, 51815251
Minors ‘ Sind
attractive nuisance doctrme, 460 466
comparative negligence. of, 117 /..
liability waivers, 317-321;:324-326-
medical malpractice claims, time hmltatlon
for, 365
National Childhood Vaccine In)ury Act
854-858
negligence of T e
w1 comparative! neghgence, 117
custodial; liability; 117-119;
“Ilinois rule,” 116117+
standard of care, 111-117. +: =
. parental:consortium,loss of; 580-581:
parental immunity doctiine, 344, ;-
354-358,:359:
statutes jof limitation,.206; 365 366
“wrongful birth/life: clalms, 553- 560
Mistake i e
consent to battery, 53
trespass to lands: 734 Ay iy
Model jury:instructions, 114 ;
Modified alternative liability theory;201-212
Motor vehicle no-fault: insurance;; 842-854
Motort vehicle:owners’ vicarious liability;
412-415 RN

National Chlldhood Vaccrne In]ury Act
854858 Fui it i
“Natural accumulatrons rule, 480483;
Negligence; 1, 2;°15¢ i
alternatrve liability theory, 193 201
+201:205 :
burden of proof, 208
modified alternative habrhty, 201212
animal injuties, liability~ for, 633 634
639-641 :
apportionment ‘of hablhty, 206, 315316
comparative negligence, 302303
assumption-of riski"See Assumption of risk
avoidable consequences doctri‘ne, 320-326
*breach of duty, 1354171 =
industry custom, Vrolatlon( Yiofy
152-159- ‘ A
proof of, 135
statutory ‘violation(s); 136= 152
burden’of proof,173-174 2 1
alternative liability ‘cases, 208+
causation, 175, 176, 177 182 183, 184,
1276277 e
increased risk of harm, 219
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where multiple sufficient causes- exist,
181;:482
proximate cause, 276-277
but-for causation, 174-180
alternatives to, 174-219 .
multi-party cases, 236
causatlon, 173-219
“alternative liability, 193-203;199-200,
202
burden: of proof, 175, 183-184, 276-279
but-for test, 174-180, 187
but-for test alternatives, 180-219
concert of action, 188-193,:202, 205-206
defendant’s conduct-plaintiffs harm
connection, 173 T
factors relevant to, 227
increased risk of eventual harm,:212-213,
214,216-219: ; :
intervening causes, 277:290
lost chancé of recovery;:212-216:+:
market share liability, 201-212
moral role of, 180
multiple sufficient'causes; 177, 181189
preemptive causes; 188-189 :
proximate cause. See prox1mate cause,
below:: St i
sstatutory violation(s),138- 139
“substantial factor” test, 242, 263- 265
264-271, 272-274
superseding causes, 277-290
terminology, 173
toxic substances, i 1n}ur1es from, 177 178
comparative. See Comparative negligence
concerted action theory, 188-192,.202,
205-206
contributory. See Contnbutory neghgence
costs-benefits analysis, 97-101
dangerous instrumentalities, 100-104..
and the-child;standdrd oficare; 111-114
defenses, 293-367
.assumption of risk.: See Assumpt1on
of risk
avoidable consequences doctnne,
+335-341 -
comparatwe negligence. See Comparatlve
negligence
contributory negligence. See
Contributory negligence
immunities. See Immunities
“last clear chance” doctrine; 308,.314-315
statutes-of limitation., See Statutes: of
limitation
statutes of repose. See Statutes of repose
duty, 228-241: :

breach of. See breach of duty, above:
criminal trespassers, landowner s duty
to, 458-460
foreseeability of harm, 227, 228, 240,
241, 251 h
invitees, landowners’ duty 10, 465,
467-468, 492-496, 497, 498
licensees; landowners” duty to, 465, 467,
468,470, 492-496, 495, 497; 498 - .
medical professional’s ‘duty to protect
““-third parties, from disease; 525:528:
psychiatrist’s duty ‘to ‘protect third-
parties, from criminal attacks, 518-525
as a question of law, 228
recognition of, 221,:222-224,.227,
238-241
to rescue. or protect 505- 528
role of, 221-227
of school counselors to suicidal students,
235-240
of social hosts who prov1de alcohol
233-235
“special relationships,” 226 227 231
232-233
special rules; 505-572 .. :
standard of care. See standard of care,
below :
“economic”harm, hablhty for, 543-553
“eggshell” plaintiffs, 255-259
elements of, .89
emergency situations, 104-107 .. .
emotional distress, See Emotional. distress
evidence
breach of duty, 135 k {
professional standard of care, 420 ;
statutory. violation(s);.139-143,-150-151,
151-152-
foreseeablhty of harm
application. difficulties, 259- 264
criminal third-party conduct; 482-488
direct cause and, 238, 239
duty and, 227, 228, 229, 230, 244, 251
“eggshell” plaintiffs, 255-259
emotional distress, bystander:recovery
for, 533+535,-536..+ "
intervening acts, 273,.279, 281 282 288
medical malpractice, 289-290
proximate cause and, 240-256,.242,
247-264 » .
“substantial factor” test and,-272-274
trespass-to land, 735
unusual accidents, 247-255 .-
Hand formula/test, 96-97, 99, 101
industry custom and, 152-153




immunities. See Immunities
industry custom,-violation(s) of, 153-159
inference ‘of. See¢ Res ipsa loquitur doctrine
intervening causes, 277-291
joint and several 11ab111ty, 205- 206 356-362,
370-376
jury’s role, 90
reasonable person test, 112: 113
statutory violation(s), 138
knowledge
of risks, 93-95
superior, 107-110 : :
“last clear ‘chance” doctrine; 308,:314-315
market share liability, 200-212
medical professionals:’ See Medlcal
malpractice v
-mentally- disabled, 119,:123-128
minors
"" comparative negligence, 117+
custodial liability; 117-119
s “Ilinois rule;” 116-117: v
standard of care, 111-117:1%
parental liability; 117=119;7119-121
per se. See statutory. violation(s), below
physically disabled, 117-123
physicians- See Medical ‘malpractice -
products Hability~claims, '655-659; 660,
professionals ‘
generally.: See Professmnal malpractlce
attorneys. See Legal malpractice
medical. See Medical malpractice 7
proximate :cause, 221;'224-227, 235 281,
242-291
burden of proof; 276-277 -
combining approaches to determlne,
271-277 s
“continuous” forces; 266
directness test, 236-239, 242 243+ 246
274,283
foreseeablhty test, 240-256, 242 247 264
intervening causes, 277-291" i
jury instriictions on,»274-276
as jury question; 242+
lapse of:time ‘and; 266-267. -
necessity of, 246-247
occupational diseases, 246
requirement of, 242
role of, 221-227 ‘
special rules for special circumstances; 246
“substantial factor” test, 242,256-262,
264-271
superseding causes, 268-281, 277-291
“reasonable person” standard, 90-99

Index

actor’s knowledge and skill; 107110
costs-benefits analysis, 95-99 -
~dangerous instrumentalities, 100-104
emergency situations, 104+107,-106-109
juror discretion, 110-111 ¢ ,
knowledge of tisks, 93-95, 107-112
mentally disabled, 119,123-128,
125-130: ‘ .
minors, 113-119,:110-117 :
physically disabled, 119-123,:121-125
for professionals, 421-426
res ipsa loquitur.:See Res zpsa loquztur
doctrine
several liability, 206, 362- 373 370
376-385 -
social costs-benefits analys1s, 98::
standard of care, 89-90. See also reasonable
person” standard, ‘above. i
to licensees and invitees, 492- 496 494,
495, 497, 498 :
for medical profess10nals See Medlcal
malpractice :
for professionals. See Professional .« -7+
malpractlce SRR
statutes of limitation. See Statutes of
limitation N
statutes of repose. See: Statutes of repose
statutory violation(s), 136153«
applicability/interpretation-of statute, :
140-141,142-143;144-147
causation, 138-139
excuses;149-151
jury’s role, 138
licensing statutes, 143-144
proof of negligence, 139-143,°150;
151-152

142

specificity: required,: 142

without fault, 150
sudden. emergencies; 104-107
superior knowledge and skill; 107-110
superseding causes, 277-291.
trespass to land, 734
unavoidable accident, 93

Negligence per se. See Negligence, subheadmg

statutory violation(s)

No-fault attomobile 1nsurance, 842-854
“causal connection” test, 849 852
“permanent loss of use” exception, 847-848

“thin skull” plaintiffs, 844-846 ‘

Nominal damages, 36, 38"

Nuisance, 751-760 o

rationale for usmg statutory standards,
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“coming: to;the nuisance” doctrine,
768-769,:770

damages, in lieu-of i 1n)unct10n, 762 766

vinjunctions agalnst 762-771.; .

per se, 760-761

private, 751-754, 755- 756 759 760,761, 767

prostitution houses, 760-;

public, 751, 754-760, 761, 767 ;

smoking in public areas, 759, 760 -

and trespass, 751,:758,.760:

Occupational: dlseases, prox1mate
cause of, 246
“Open and obvious:danger” rule, 480- 483
Outrageous conduct, 46, 73-87.: See also
Emotlonal distress ~

Parn and sufferrng See Damages
Parents .+
child habrhty waivers, 324 325
child’s negligence; liability for,: 117 119
1ntrafarn11y 1mmun1ty, 344,:354-359.
Parties, 17
Per se and per quod defama‘oon, 778 786
Per se negligence. See Negligence, subheadzng
statutory violation(s)
Per:se.nuisance; 760-761
Personal property =
conversion: of; 738 forrliin
trespass to,:736-738, 741+ 742
Pets, injuries from, 633635, 639-641.:
Physically disabled “reasonable person”
standard, 119-123 S
Physician malpractice. See Medrcal
malpractice
Pleadings, 17
Political.subdivision immunity; 348- 349
Pregnancy, wrongful, 553-560
Premises liability.: See Landowners and
occupiers TR IO B
Primary implied assumptlon of r1sk 326
334, 560 : Tist ;
baseball fans, 567—5‘72_ SRR Iy
skiers, 560-566
Privileges ‘
defamation. See Defamatron
trespass,. See Trespass to.land
Products liability, , 655 727..
breach of warranty,. clalms, 660 667
685- 689;:687-691 ...
“deep pocket” theory, 686..,
defenses ... .
regulatory/statutory comphance, 722 727
“state of the art” defense, 696-697... -

design defects, 667,:678:698
breach of warranty, 687-691
choosing among tests for, 697-698 -:
“consumer expectations”. test,:678-682,
©686;1687-691, 697, :
expert testimony, 696
feasible alternative design; proof of;. ..
690-697
generlcaﬂy .unsafe products, 695 696
“risk-utility” test, 679, 682- 687, 687-691
drugs, 703-710 ,
early developments, 660- 667
generically unsafe:products;; 695-696 - -
manufacturing defects, 667;:668-678
market share liability theory; 201:212-..
negligence claims, 655-659, 658; 665
plaintiffs carelessness or misuse of product
709-722
regulatory/statutory; comphance, 722- 727
res ipsa loquitur doctring; 6604
Restatements (Second) and Third, 667-669
“risk spreading” theory;: 686+ -,
“state of the art” defense; 696,697
statutes of limitation, 366 ...
statutes of repose; 367 1% it
strict liability justifications, 668
warnings .and-instructions;:698-703 -
Professional malpractice :
attorneys. See Legal malpractice..:
medical professionals: See Medical..-
malpractice «. 50l s
standard: oficare; 00
‘custornary ‘practice standard 414
417-420, 425, 426 LT
“reasonably ‘competent pra,ctitioner:’?
sstandard, 421:426 . ;
“schools of thought,” 425-426.:
to whom apphcable, 426-430:
Professionals: :« =
negligence. See Professronal malpractrce
‘who: are,, 426-430 Gt e
Prostitution house, as nuisance; 761
Proximate cause. See Negligence : :
Public figure(s) defamation, 803-804, 811 814
Public official(s) defamation; :803-81 1.+
Punitive damages, 606-618.-
apportionment:of compensatory and 396
defamation, 776
defined, 36
excessiveness :of: awards, 610 618
proof required, 606-610;:+ :
purpose(s) of, 573, 606
trespass to chattels, 742 -
Purpose(s) of tortsy: 8=14; 15




Rationale(s) for tort system, 8-14, 15
Real property s
nuisance. See Nuisance: :
owners and occupiers.-See Landowners
and occupiers et
trespass to. See Trespass:to land
Reckless conduct; 2, 15; 128135
balancing negligent and;-316::i
comparative negligence, 304- 305 311-314,
315-316 :
contributory neghgence, 309 311
degree of risk, 131
emotional distress, infliction of, 82-84 .
knowledge of risk, 134 .. o
statutes, . 315- 316
trespass to land, 734 ) r
Recreational use statute( ), 131
Releases of liability, 317-330
Remittitur, 576-578
Res ipsa loquitur doctrine, 159- 170
elements of, 161-162, 164-166
expert testimony, 170

medical malpractlce clalms 434 4375 445

446-449 :
plaintiffs contributory neghgence, 165 166
products liability, 659 SRS
statistical likelihood of negligence, 170:
waiver of doctrine of, 167-170

Rescue doctring, 510,:514:518"
Rescue, duty to, 505513
Respondeat siperior, 397-411
contribution and, 401
elements of, 400-401-:i:?
enterprise risk theory, 407
indemnification and,401-402. ...,
independent contractors, 407-411
negligent supervision, 400, 401
rationale for, 402
scope of employment, 402-406
Restatements of Torts, 18

Seat belt non-use, 336-341
Self-defense
assault and battery, 59-62
force usable, 65-66
obligation to retreat, 66
perception of threat, 63-65
proportionality, 63
and consent, 57
September 11th Victim Compensation Fund
of 2001, 858-859
Several liability, 206, 356, 362-373, 370
alternative liability theory, 382-384
applying, effect of, 380-381
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concerted action ‘and, 384-385:
damage threshold liability, 382 :
“divisible” injuries;. 379-380.:
fairness and, 385 :
fault threshold liability, 369
“indivisible” injuries, 366, 377-379, 380
Severe emotional distress, 78-83-
evidence of, 78
factual showings of; 81- 82 :
Restatement definition, 81 ... .
Slander. See Defamation ... ¢,
Slip-and-fall cases:
landlord’s hab1hty, 488- 491 499- 503
Smoking:in public-areas, as nuisance,.760.
Social guests. See Landowners and occupiers,
subheading licensees and .invitees. . ..
Sovereign immunity: See Governmental
immunity,, o Gt
Special damages. Seg; Dam”tges e
Spouses. See Husband and wife ., .
Statutes of limitation, 206,
defined, 358 ) y G
discovery rule,.207- 208 359 360
legal malpractice; 366 ... L
medical malpractice actions by mmors, 365
mental disability, 206, /352 365,366
minors, 206, 351, 352, 365,.366
products liability, 366,; ... -
running of; 364 ..
single cause of action rule, 219 ;
~with statutes, of repose, combmed effect
<of, 366,367
. ‘tolhng of © i
for disabilities, 366 :
for fraudulent concealment, 350, 360-
362, 364
Statutes of repose
defined, 358
legal malpractice, 367
medical malpractice, 365
negligent construction and design, 348-350,

362-364, 365
products liability, 367
running of, 364
with statutes of limitation, combined effect

of, 353, 366, 367

Strict liability, 1, 633-654
for abnormally dangerous activities.

See Abnormally dangerous activities
for animal injuries. See Animal injuries
where negligence theories fail, 654
for non-reciprocal risks, 647-648
for product-related injuries. See Products

liability
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Structured settlements, :605-606
Subrogation, ‘145

Summary judgment, 3,27,:39
Survival statutes, 574, 579-583

Tenants and guests; landowners’ liabihty to,
488-492,499-503
“Thin skull” plaintiffs, 255-259
no-fault automobile insurance, 844- 846
Transferred intent; 46-49 ‘
emotional distress, infliction of, 85-88 -
Trespassing animals, strict liability for,
639-642
Trespass-to ‘chattels; 736-738, 739- 740
741-742
Trespass to land; 729-750
act requirement, 729, 733-734, 735
attractive nuisance doctrine, 460-466
child trespassers, 460-466
criminal trespassers, 458-460
discovered or frequent trespassers, 460
duty owed to.trespassers
child trespassers, 460-466
criminal trespasset's, 458-460
* discovered, frequent or tolerated =
trespassers, 460 fa
ejection of trespassers, 69-71 "
historical foundation, 735
intent requirement, 729 730 731 733- 734
735 ‘
invisible patticles and intangibles, 734735
landowner’s death, liability for; 732-733
limited liability to trespassers, rationale for,
466-468 ! ‘
mistaken' trespass, 734

negligent trespass, 734
and nuisance, 751, 760
privilege of necessity, 742-751
as ‘aliability rule, 750
moral view of, 750-751
private necessity, 743-745, 751
public necessity, 745-750
protected legal interest, 729
reckless trespass, 734
tolerated trespassers, 460
trespassers, 457-467

Unintentional harms, 89
negligence. See Negligence
recklessness. See Reckless conduct
strict Hability. See Strict liability

Vicarious liability, 399- 415 o
respondeat superior, See Respondeat superzor
of vehicle owners, 411 415

Waivers of liability, 318-330. .
Wantonness. See Reckless conduct
Workers’ compensation, 831-842
eV1dent1ary rules, 840 k
injury “arising out'of” employment
836-840
intentional torts exclusion, 832- 836
reformation of, 840-842
schedule(s) of compensation, 840- 841
“Wrongful birth/life,” :553-560
Wrongful death statutes, 574, 579-583

Zone of danger'rule, 532,7533; 535




