Il.  Compensatory Damages

Forsyth v. Palmer, 14 Pa. 96, 97 (1850). Loss of future earnings is a'distinct item of
damages, which if properly proved, may result in recovery for the plaintiff.”

- Inflation-and productivity increasingly demand judicial attention, particularly
with respect to personal injury action damages for lost future earnings. Traditionally,
evidence of future inflation and productivity increases have been deemed too specu-
lative to be included in calculating future damages even though inflation and produc-
tivity increases may drastically reduce an initially generous award. However, today, in
light of clear scientific evidence of the fact that inflation and productivity have become
an established part of our economy, it becomes necessary that these factors be:con-
sidered in such awards, i

~ The “law does not require that proofin support of claims for damages orinsupport
of compensation must conform to the standard of mathematical exactness.” Lach v.
Fleth, 64 A.2d 821 (1949).'All that the law requiresis that “(a) claim for damages must be
supported by a reasonable basis for calculation; mere guess or speculation is not
enough.” Stevenson v. Economy Bank of Ambridge, 197 A.2d 721, 727 (1964);

- Personal injury-awards are usually lump-sum payments, and are not paid in weekly
or monthly installments. Thus, all damages for personal injuries, including damages
expected ‘to’ accrue in the future; must be proved and calculated at trial; The loss of
future wages is: dlscounted todits present value by using the six: percent (6%) simple
interest figure.'” Bl el 8 g \

- There:are three 31gn1ﬁcant approaches, tradrtronal middle ground; and ev1den~
tlary which the judiciary has adopted in considering the impact of future inflation and
productivity ‘on- lost future earning capacity. The traditional approach :ignores
altogether the effects of future productivity and future inflation as bemg ‘too: specu—
lative.” This view was previously adhered to by this Commonwealth -

The middle ground approach is anomalous in that it permits the factﬁnder to
consider the effects of productivity and inflation on lost future earning capacity, but
prohibits expert testimony on either of these issues. The proponents of this approach
argue that expert testimony on. future economic trends is “speculative,” yet acknowl-
edge that such facts are within the “common experience” of all jurors and,:therefore,
jurors should'not be prohibited from applying their common knowledge in reaching a
verdict. However, it has been consistently. demonstrated that expert evidence is esseti-
tial to accurate economic forecasting.Since it is apparent that the middle-ground
approach contributes little to the accuracy or predictability of lost future earnings,
and paradoxically allows a judge or jury'to’ determme what an acknowledged expert
cannot we dechne to adopt it : : ~

"When an injury is a permanent oné, one which will catise a Toss ot lessening of future earning power,
a‘recovety may be had for the probable loss of future earnings. McGormick, Damages, 299 (20th reprint
1975). If the injured party survives, he should receive undiminished, his total estimated future earnings, but
if he dies, the proper measure of damages includes.a deduction based upon decedent’s cost of personal
maintenance. Today’s opinion does not dlsturb our requlrement for personal maintenance deductlons

1o The rationale for reducmg a lump-sum award to its present value is that

it is assumed that the plaintiff will invest the sum awarded and receive interest thereon. That interest
accumulated over the number of relevant years will be available, in addition to the capital, to provide

* the plaintiff with his future support until the total is exhausted at the end of the period. The projected
interest. must: therefore! be allowed in reduction ‘of capital lest it-be clauned that. the plalntlff is
overcompensated

Fleming, Inflation and Tort Compensatzon, 26 Am. J. Comp Law 51,66°(1977). .
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The evidentiary approach-in its several variants allows the factfinder to consider
productivity and inflation in awarding damages. Since we believe that there is a
reasonable basis in fact to consider the impact of inflation and productivity on lost
future earnings, we conclude that the evidentiary concept is the most valid method
to compute lost future earnings. However, courts employing the evidentiary method
differ on.the factors to be considered in assessing lost productivity on the one
hand and themethod to calculate -the inflation component -in the final lost
future earning award on the other. Recognizing that there are myriad of ways to
incorporate such economic data we find that there are two versions appropnate for
our consideration.

The first of these two variants of the evidentiary approach was developed by the
court in Feldman v. Allegheny Airlines, 382 F. Supp. 1271 (D. Conn. 1974), affd, 524
F.2d 384 (1st Cir. 1975). In Feldman, a surviving husband brought a wrongful death
action as the administrator of his wife’s estate. The defendant airline stipulated as to its
liability and the trial was confined to the issue of damages. The court assumed that
recovery for lost future earnings included the victim’s lost earning capacity. In order to
demonstrate the bases for the court’s conclusions relative to what course the deceased’s
life probably would have taken, the court extrapolated the evolving pattern of Mrs.
Feldman’s life. The court detailed the deceased’s college grades, her employment his-
tory, the opinion of the deceased held by her fellow workers, the expressed employment
goals of the deceased and the potential jobs for which the deceased was qualified. The
court also examined the employment history of another individual who had remark-
ably similar credentials as the déceased. The defendant produced one witness who
testified as to the decedent’s employment prospects.-Based: upon-the above. factors,
the court predicted the incremental salary (productmty) increases of the decedent over
her work-life expectancy. ‘

The court was then faced with the 1nflat1on component and the task of d1scount1ng
the award to its present value. The court developed a formula known as the “offset
present value method” in which it subtracted the estimated inflation rate from the
discount rate to calculate the inflation adjusted or “real” rate of interest. Each year’s
earnings were then discounted to present value by this “real” discount rate. The “real”
discount rate employed by:the court was 1.5%. .

The second variant of the evidentiary method was adopted by the Alaska Supreme
Court in Beaulieu v. Elliott; 434 P.2d 665-(1967), and refined in State v. Guinn,
555 P.2d 530 (1976). Pursuant to this formula, the Alaska courts first calculate lost
future earning capacity of the victim over his or her work-life expectancy. As to pro-
ductivity, the Alaska court has stated: “Automatic step increases keyed to the length of
service are by their very nature certain and predictable at the time of trial” and the court
takes them into account when estimating the lost future earnings. State v. Guinn, 555
P.2d at 546. However, the court excluded as speculative evidence the “non- scheduled
salary increases and bonuses that are granted as one progresses in his chosen occupa—
tion in terms of skill, experience and value to the employer.” Id. '

In order to account for the mﬂat1onary component’s impact on n lost future earn-
ings and the effect of future interest rates on lump-sum payment, the Alaska court
applied that “total offset method.” Under the total offset method, a court does not
discount the award to its present value but assumes that the effect of the future infla-
tion rate will completely offset the interest rate, thereby eliminating any need to dis-
count the award to its present value. . :
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Mindful of our goal that a damage award formula should strive to be efficient,
predictable as well as accurate, in computing lost future earning capacity this Com-
monwealth adopts the Feldman court’s approach to calculating lost productivity and
the Alaska court’s total offset approach to inflation and discounting to present value.
We believe that:this eclectic method best computes a damage award which will fairly
compensate a victim to the full extent of his or her injuries and avoids unnecessary
complexities likely to produce confusion although in reality contributing little to the
degree of accuracy to be obtained. Although judges and juries are not fortune tellers
equipped with crystal balls, the Feldman approach to determining productivity as a
factor in awarding future lost earnings best approximates the soothsayers by presenting
the triers of fact with all relevant evidence. After laying a proper foundation, expert and
lay w1tnesses are called upon to testify as to the victim’s past and future employment
possrbrhtres The defense may cross-examine the plaintiffs witnesses and present
evidence on their own behalf. Upon a thorough evaluation of all the evidence pre-
sented, the factﬁnder makes an informed estimation of the victim’s lost earning
capacity. Although this approach may be time consuming, and like all estimations
of future events may be subject to a degree of speculation, it is exceedingly more
accurate to assume that the future will not remain stagnant with the past. .

In support of our adoption of the “total offset method” in allowing for the infla-
tionary factor, we note that it is no longer legltrmate to assume the avallabrhty of future
interest rates by drscountlng to present value without also’ assuming the necessary
concomitant of future inflation. We recogmze that inflation has been and probably
always w111 be an inherent part of our economy. Although the ‘specific rate of inflation
during any glven perlod may vary, we accept the fact that inflation plays an integral
partin effectuatmg increases in an employee’s salary, and we ‘choose to adopt a damage
formula which will allow for that factor without actually requlrmg the factﬁnder to
con51der it as an independent element of the award. .

Since over the long run interest rates, and, therefore, the discount rates, will rise

and fall with inflation, we shall exploit this natural adjustment by offsetting the two
factors in computing lost future earning capacity. We are satisfied that the total offset
method provides at least as much, if not greater, accuracy than an attempt to assign a
factor that would reflect the varying changes in the rate of inflation over the years. Our
experlences with the use of the six percent discount rate suggest the difficulties inherent
in such.an approach. As to the concomitant goals.of efficiency and predictability, the
desirability of the total offset method is obvious. There is no method that can assure
absolute accuracy. An additional feature of the total offset method is that where there is
a variance; it will be in favor of the 1nnocent victim and not the tortfeasor who caused
the loss. ... ‘ ; ; »
An addltional virtue of the total offset method is its contribution to judicial
efficiency.. Litigators are freed from introducing and verifying complex economic
data. Judge and juries are not burdened with complicated, time consuming economic
testimony. Finally, by eliminating the variables of inflation and future interest rates
from the damage calculation, the ultimate award is more predictable.

Henceforth, in this Commonwealth, damages will be awarded for lost future
earnings that compensate the victim to the full extent of the injury sustained. Upon
proper foundation, the court shall consider the victim’s lost future productivity. More-
over, we find as a matter of law that future inflation shall be presumed equal to future
interest rates with these factors offsetting, Thus, the courts of this Commonwealth are
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instructed to abandon the practice of discounting lost future earnings. By this method,
we are:able to reflect the impact of-inflation .in these cases wrthout specrﬁcally sub-
mrttrng this- question to' the:jury. : ~ :

‘«In view of the trial court’s refusal to permit appellant to 1ntroduce evrdence
relatmg to a future productivity factor-and our formulation of a new standard to be
used for accommodating inflation in'these cases, we reverse the )udgment below and
remand the cause for a new trral as’ to the damage questlon

NOTES TO KACZKOWSKI V. BOLUBASZ

1. Comparlng Dlscount/ng Methods The 1mphcatrons of the ch01ce of chscount-
ing methods for future earnings may be illustrated by a case where the plaintiff is
1n)ured and as a result takes another _position at reduced pay. The followrng table
assumes that the plalnt1ff’ s $100,000 annual income is reduced to $65,000 in the
years foIlowrng the accrdent and that the plarntlff would normally retire five years

after the trial. It assumes that interest rates on nsk free investments are 5 percent

and inflation is runnrng at 3 percent per year. It i 1gnores rarses for 1mprovements in
product1V1ty .

The first of the three methods 111ustrated in ) the table is the Offset Present Value
Method which ignores 1nﬂatron when con51der1ng salaries (no3 percent cost of living
ralses) and the discount rate. For this method, the discount rateis 2 percent the interest
rate minus the inflation rate. It. gives the smallest award here. Second i 1s the Inﬂatron
Ad}usted Method, which does include inflation in both pro;ected salaries 3 percent
rarses) and discount rates. For this method the discount rate is equal to interest at
5 percent. It givesa larger award here. The dlfference between these awards depends ona
variety of factors, 1nclud1ng the size of the income loss and the amount of predlcted
inflation. The Total Offset Method, adopted in Kaczkowskz, will result in greater awards
to plaintiffs as the time period during with there is an income loss extends further into
the future. What is it about each formula that leads to these results? B

Year\fink thch : : ;: Ojfset ‘; : Inﬂation : e e e
Plaintiff Would |~ Present | Adjusted . Total =~
Have Received | Value' "' Method U Offset
"Earnings (Year1 Is:'| Method -+ | D=1(1 —|—i)(t71) : i Method: -
Year of Trial) | D=1+1+DR“" Y|  =1+DR* P | . D=L
Year I | $3500000 | $3500000 |  $35000.00
Year2 | 3431373 | 3433333 ~35,000.00
Year 3 C3364091 3367937 | 35,000.00
Year 4 0 | 3298128 ,33 037.85 " | 35,000:00
Year 5 32,334.59. « | .32, 408.56 . 35,000.00
Totals $168,270.51 . |  $168,459.11 . $175,000.00

D= Damages, 1= Lost income, i = inflation rate, DR = Discount Rate, t= year number.
'E.g., Yéar 3, Inflation Adjusted Method. D =35,000 (14-.03)® =D £(14.05)® "V =$33.679.37.
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2. Discounting and Structured Settlements. - The vast majority of tort cases settle
before going to trial. Payments for future losses are often paid by the defendant over a
period of time, such as $10,000 per year for five years. The structure of this settlement
may be designed to match times at which the plaintiff is likely to incur future medical
expenses or when future wages would have been earned. ‘

A well-informed lawyer must enter into settlement negotiations knowmg the rules
governing damages that will be awarded if the case goes to trial in order to know thé
amount of damages to expect in settlement. A lawyer must also know how to value
structured settlements. If a defendant offers $925,000 now or $1,000,000 paid over five
years, for instance, which offer is the more attractive to the plaintif? Unless the plaintiff
has some special need to have the money now or some special reason to avoid spending
all of the money now, the lawyer will want to know how to value these offers.

A present value table makes it easy to compare offers of present and future payment
The key decision is what interest rate the plaintiff can earn on invested payments. The
portion’ of the table reproduced ‘below considers just two possible interest: rates,
2 percent and 5 percent. The decimal fractions in a table are called discount factors.

; What ‘Iﬁterest; Rate Can thke Plaintiff |
- ﬁzx %;ll?};hlefe;; {;‘zz | cwiiyen o Earnon Invested Money? «,
| BeMader | e L sy
N P e 952
2 961 907
3 942 Jo 864
4 | e
T I I 784
. 837 R .6:45’ ~
o ol s ] -614_,"

The present value of the $925 000 offer is $925 000 because 1t is aﬂ pald now, The
present value of $1,000,000 paid in equal 1nstaHments over five years depends on when
the first payment is made and the interest or discount rate. Assume that the finst
payment of $200,000 is-made immediately. The present value of that payment is
$200,000. The next four payments are made one, two, three, and four years in the
future. To determine the present value of a future payment, multiply the amount of
that payment by the discount factor for the appropriate year and interest rate.
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Payment Year DiScount Rate# 2% Discount Rate¥5% e
0 (now) | o 1000 x $200,000 =$200,000
1 o R 1952 % $200,000 = $190,400
2 TR 907 % $200,000 = $181,400
3 Lo s | 864 x $200,000 = $172,800
IR | 823 x $200,000 = $164,600
Total Valﬁe - k (S ‘ o $9Q9,200

For our example; each of the four future payments is equal to $200,000. If the
plaintiff can earn interest of 5 percent, the present value of the payment one year
from now is $200,000 times the discount factor of .952 or $190,400. The present
value of the payment two years from now is .907 x $200,000 or $181,400. The
present value of ‘the entire structured settlement is $909,200, as shown above.
Which settlement offer has the higher present value? Which settlement offer has
the higher present value if the plaintiff can only earn 2 percent on his or her invest-
ments? The difference is even more dramatic if future payments occur in the distant
future. What result if the $1,000,000 were to be paid in years 6 through 10 at each
interest rate?

lll. Punitive Damages

As described in a leading treatise, punitive, or as they are often called, exemplary
damages may be awarded when the defendant is malicious, or “oppressive, evil, wicked,
guilty of wanton or morally culpable conduct, or shows flagrant indifference to the
safety of others.” See Dan B. Dobbs, Law of Remedies §3.11(2) p.319 (2d ed. 1993).
Punitive damages are intended to punish defendants or to deter defendants from
engaging in similar conduct rather than to compensate the plaintiff.

To recover punitive damages, the plaintiff must prove the elements of an
intentional tort or recklessness of the sort that includes a conscious disregard of the
high risk of serious harm to others. Peete v. Blackwell and Shugar v. Guill take slightly
different approaches to the additional proof required to show particularly outrageous
conduct.

The permissible amount of punitive damages is governed by both common law
and constitutional law. Two questions arise: (1) Is the punitive damage award in the
particular case excessive given the facts of that case? (2) Is the punitive damage award in
the particular case excessive given punitive damages previously awarded to other
plaintiffs in other cases arising out of the same conduct by the same defendant?
State ' Farm Mutual Automobile Insurance Co. v. Campbell examines how the Due
Process Clause limits state court awards of punitive damages.
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PEETE v. BLACKWELL
504 So. 2d 222°(Ala.’1986)

TorserT, C.J.

This is an assault and battery case. The defendant Dr. Robert'W, Peete, appeals
from a judgment based on a jury verdict assessing punitive damages againsthim: Peéte
contends that punitive damages were improperly awarded in this case. For the réasons
set forth below; we re]ect Dr. Peete’s arguments and afﬁrm the )udgment of the trial
court.

“Inlate December 1983, the defendant, Dr. Robert W. Peete, hospitalized one of his
patients for a severe nosebleed. As part of this patient’s treatment, Dr. Peete applied
anterior and posterior nasal packs to control the bleeding. On December 26, Dr. Peete
was recalled to the hospital, because this patrent was again’ eéxperiencing difficulties.
When he arrived there, he found that the string securing the posterior pack had been
cut and that his patient was bleeding profusely. Because his patient was in danger of
suffocation, Dr. Peete immediately sought to retrieve the pack and to control the
bleeding. In order to retrieve the posterior pack, Peete required the use of a suction
machine to remove the blood from his patient’s throat. Unless this blood was removed
he could not see well enough to remove the pack: ~

He was assisted in these efforts by the plaintiff; Beverly S. Blackwell, the nurse in
charge of the floor on which the patient had been hospitalized. Blackwell testified that
at one point Peete struck her on the forearm and demanded that she “turn on the
[goddamn] suction.” She also testified that no physical injury of any kind resulted from
this striking. It is from this incident that this case arose, ~

In a trial before a jury, Blackwell alleged that Peete had commltted an assault and
battery against her. She demanded $1.00 in compensatory damages and $100,000 in
punitive damages. The jury returned a verdict against Peete in the amount of $10,001,
indicating that the jury found for the plaintiff on her assault and battery claim and that
they assessed $10,000 in punitive damages against Peete. The trial court entered judg-
ment on this verdict and did not rule within 90 days on Peete’s motion for judgmient
notwithstanding the verdict, his motion for new trial, or his motion to alter or-amend
the judgment. These motions were thus denied pursuant to A.R. Civ. P. 59.1.

Although Peete testified at trial that he did not strike the plaintiff, he does not
challenge the finding that he committed an assault and battery. Rather, he argues on
this appeal that the punitive damages awarded in this case were excessive or that they
were improperly awarded in light of the evidence presented, and he asserts that the trral
court therefore erred in denying his various post-trial motions. :

Our rules regarding the award of punitive damages for assault and battery are
relatively clear and well-established. While one of our recent cases stated that punitive
damages are available for assault and battery where the “acts complained of were
committed with malice, willfulness, or wanton and reckless disregard of the rights
of others,” Surrency v. Harbison, 489:So.'2d 1097, 1105 (Ala. 1986), our previous
cases have typically held that assault and battery will support an award of punitive
damages “whenever there is averment and proof tending to show that the act charged
was wrongful and attended with an insult or other circumstances of aggravation.” John
R. Thompson & Co. v. Vildibill, 100 So. 139, 141 (1924). In short; the longstanding rule
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of this jurisdiction requires that particularized circumstances of aggravation or insult
appear in cases of assault and battery if punitive damages are to be properly awarded.
Although Peete’s specific challenges to the award of punitive damages are

somewhat unclear, we discern two basic grounds for his objections. First, he asserts
error on wholly evidentiary grounds He argues that the evidence presented was insuf-
ficient. to, show the requisite “insult or other aggravating circumstances” required for
an award prunrtrvedamages, and he therefore asserts error in the trial court’s refusal
to-grant his motion for judgment notwithstanding the verdict. Alternatively, he con-
tends that, even if sufficient evidence of aggravating circumstances was presented, the
actual .assessment of punitive damages was against the weight and preponderance of
that. evidence, and he therefore asserts error in the trial court’s refusal to grant his
motion formew trial. ..oy g

».'Viewing this evidence in a l1ght most favorable to the non- moving party, we ﬁnd
that the jury could have found that the doctor had insulted the hospital staff prior to
the time the incident took place. In addition, the jury could have found that Dr. Peete
cursed frequently. throughout the events leading up to the incident, that he had been

“yelling and hollering” earlier in the morning, and that he threw or slammed a patient’s
chart across a'desk some time prior to the striking, Finally, the evidence is uncontra-
dicted that Dr. Peete cursed at nurse Blackwell at the time the alleged striking occurred.
While telling Blackwell to “turn on the goddamn suction” is arguably not an “insult” to
Blackwell, this statement does present at least a scintilla of evidence that ‘aggravating
circumstances” in the form of.angry or intimidating behavior accompanied the assault
and battery, especially when considered. in light of the evidence reflecting on Peete’s
earlier actions. Given this evidentiary showing, the trial court properly denied Peete’s
motion for judgment notwithstanding the verdict. -

-Likewise, we do notbelieve that the trial court erred.in farhng to grant a new, trial

on the basis of the weight and. preponderance of the evidence. Admittedly, both plain-
tiff and defendant testified that this incident arose in the midst of a medical emergency
in which a human life was threatened. In view of this fact, which tends to indicate that
this was not an ‘aggravated” assault and battery, reasonable minds might well differ on
the question of whether a strong case was actually made for an award of punitive
damages. We cannot say, however, that the evidence in this case plarnly and palpably
shows. that the trial court erred in failing to grant a new trial. We find no “abuse of
discretion” in the trial court’s decision to allow some award of punitive damages, in
view of the evidence tending to show that the required circumstances of aggravation or
insult accompanied. this. assault and battery. Therefore, on the basis of the evidence
presented, we cannot. say that:an: award of punitive damages in some amount was
improper.in this case, . . . : :

~ SHUGAR v. GUILL
:283 S.E.2d 507 . (N:C. 1981)

Plaintiff’s evidence tended to show that on 19 October 1978 around 9:25 a.m. he
enteréd. the .defendant’s restaurant in Tarboro known as <Cotton’s Grill”> for the
purpose of joining several regular customers for coffee. After serving himself a cup
of coffee, he joined the group. Plaintiff moved toward the table where the men sat
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without paying for his cup of coffee. Defendant was seated at the table, and as plaintiff
took a seat at the table, he said to defendant, “This.cup of coffee is on the house.”
Plaintiff then told defendant to “charge it against the formica that you owe me for”
[referring to a continuing dispute over whether the defendant owed the plarntrff $6.25
for a piece of construction material]. e

Following plaintiffs. comment regardrng the chargmg of the coffee agamst the
formica cost, defendant commented on plaintiff’s cheapness and demanded that plain-
tiff leave the restaurant immediately. Plaintiff responded by saying, “Make me.”
Defendant then picked plaintiff up in a “bear hug” and started toward the door.
Plaintiff managed to free himself and blows were exchanged. Plaintiff was struck
about the eyes twice, and: defendant’s glasses were broken when he was hit in- the
face during the scuffle. A bystander attempted to intervene, and plaintiff, apparently
thinking the melee over, dropped his hands to his side at which point defendant struck
- plaintiff squarely in the face breaking his nose and causing it to bleed profusely.{The
plaintiff’s nose was treated by a painful medical process of strarghtenmg, pacl(mg, and
bandaging costing $234.].

Thejury-answered the issue of hab1hty in: plarntlff’ $ favor and awarded hrm $2 000
in compensatory damages and $2,500 in punitive damages. - ~

Brancy, CJ. ...

The rationale permitting recovery-of punitive damages is that such damages may
be awarded in addition to compensatory damages to punish a defendant for his
wrongful acts and to deter others from commlttrng 51m1lar acts. A civil action may
not be maintained solely for the purpose of collectmg pumtrve damages but may only
be awarded when a cause of action otherwrse exists in whrch at least nommal damages
are recoverable by the plamtlff ' ' :

"It is well established in this )urlsdrctron that punrtrye damages may be recovered
for an assault and battery but are allowable ‘only when the assault and battery is
accompanied by an element of aggravation such as malice, or oppression, or gross
and wilful wrong, or a wanton and reckless disregard of plaintiff’s rights. .

- Some jurisdictions permit the recovery of punitive damages on the.theory of
implied or imputed malice when a person intentionally does‘an act which naturally
tends to be injurious. These jurisdictions thus infer the malice necessary to support
recovery of punitive damages from any assault and battery. We do not adhere to.this
rule. To justify the awarding of punitive damages in North Carolina, there must be a
showing ‘of actual or express malice, that is, a showing of a sense of personal ill will
toward -the  plaintiff which actrvated or incited. a defendant to.commit the alleged
assault;and battery.

In jury trials the usual rules governrng motions for a drrected Verdrct apply when ‘

there is such a motion as to a claim for punitive damages on the grounds of insuffi-
ciency of evidence, and the trial judge must determine as a matter of law whether the
evidence when considered in the light most favorable to the plaintiff is sufficient to
carry the issue of punitive damages to the jury. Application of this rule is difficult under
the particular facts of the case sub judice, and we therefore find it helpful to review the
types of cases in which punitive damages have been allowed. Punitive damages were
recovered in ‘cases where a-clergyman while peacefully walking down ‘a street was
attacked by the defendant and severely injured; where the plaintiff while eating
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in a hotel dining room was compelled to sign a retraction by a show of violence,
accompanied ‘with offensive and threatening language; where defendant assaulted a
weak and old person with a stick loaded with lead for the reason that defendant thought
plaintiff was a trespasser; where a twelve year old boy was assaulted in public in the
presence of others without justification or excuse. We note that all of these cases
contain a thread of unprovoked, humiliating assaults, assaults on children, assaults
on weaker persons, or assaults where a-deadly Weapon was callously used. Suchis not
the case before us.

~Applying the above stated pr1nc1ples of law to the facts presented by this appeal
we conclude that the evidence presented was not sufficient to permit the jury reason-
ably to infer that defendant’s actions were activated by personal ill will toward plaintiff
or that his acts were aggravated by oppression, insult, rudeness; or a ‘wanton and
reckless disregard of plaintiff’s rights. To the contrary, the evidence shows that two
adults acting as adolescents engaged in an affray which was precipitated by plaintiff's
“baiting” of defendant and plaintiff's invitation that he be ejected from defendant’s
premises. Thus, the trial court erred by denying defendant’s motions to dismiss on the
ground that there was not sufficient evidence to carry the issue of punitive damages to
the jury. We affirm the Court of Appeals’ action in vacating for the reasons set forth
herein. ...

NOTES TO PEETE v. BLACKWELL AND SHUGARv. GUILL

1. When Punltlve Damages Are Approprlate The courts in Peete and Shugar both
require proof of some element of aggravation in addmon to proof that the defendant’s
conduct was reckless or constituted an intentional tort. The court in Shugar notes,
however, that some jurisdictions infer the additional element from the proof of reck-
lessness or intent. These two opinions describe their standards somewhat differently
for when punitive damages are appropriate, Would ‘applying the Shugar standard in
Peete or applymg the Peete standard in Shugar have changed the results in those cases?

2. Problem: Appropriateness of Punitive Damages. - A vehicle owned and oper-
ated by Dennis Rhoads was ‘parked on a side road. Eric Hebetling, while wearing a
camouflage suit, aimed and shot his rifle into Rhoads’s automobile and continued
shooting as ‘the automobile was driven down the road. At this time, Rhoads’s
automobile was occupied by three other individuals, Sandra Helm, Jacob Lopp, and
Tamar Dombach. Tamar Dombach was struck six times with fragments of a shattering
bullet. Pieces of the metal still remain in her body. Sandra Helm suffered a slight
scratch across her lower back but received no medical attention. Would: punitive
damages be proper? See Rhoads v. Heberling, 451 A.2d 1378 (Pa. Super. Ct./1982).

STATE FARM MUTUAL AUTOMOBILE INSURANCE CO V CAMPBELL
538 U.S. 408 (2003)

Justice Kennepy delivered the opinion of the Court.

We address once again the measure of punishment, by means of punitive damages,
a:State may impose upon a defendant in a civil case. The question is whether, in the
circumstances we shall recount, an award of $145 million in punitive damages, where
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full compensatory damages are $1 million, is excessive and in violation of the Due
Process Clause of the Fourteenth Amendment to the Constitution of the United States.

In 1981, Curtis Campbell -(Campbell) was driving with his wife, Inez Preece
Campbell, in Cache County, Utah. He decided to pass six vans traveling -ahead of
them on a two-lane highway. Todd Ospital was driving a small car approaching
from the opposite direction. To avoid a head-on collision with Campbell, who by
then was driving on the wrong side of the highway and toward oncoming traffic,
Ospital swerved onto the shoulder, lost control of his automobile, and collided with
a vehicle driven by Robert G. Slusher. Ospital was killed, and Slusher was rendered
permanently disabled. The Campbells escaped unscathed.

In the ensuing wrongful death and tort action, Campbell insisted he was. not at
fault. Early investigations did support differing conclusions as to who caused the
accident, but “a consensus was reached early on by the investigators and witnesses
that Mr. Campbell’s unsafe pass had ‘indeed caused the crash.” Campbell’s insurance
company, petitioner State ‘Farm Mutual Automobile Insurance Company (State
Farm), nonetheless decided to contest liability and declined offers by Slusher and
Ospital’s estate (Ospital) to settle the claims for the policy limit of $50,000 ($25,000
per claimant). State Farm also ignored the advice of one of its own investigators and
took the case to trial, assuring the Campbells that “their-assets:were safe; that they had
no liability for the accident, that [State Farm] would represent-their interests, and that
they did not need to procure separate counsel.” To the contrary,a jury determined that
Campbell was 100 percent at fault, and a judgment wasreturned for $185,849, far more
than the amount offered in settlement. e LR s e ] T

At first State Farm: refused to cover the $135,849 in excess liability. Its counsel
made this clear to the Campbells: “You may want to put for-sale signs on your property
to get things moving.” Nor was State Farm willing to post a supersedeas bond to allow
Campbell to appeal the judgment against him. Campbell obtained his own counsel to
appeal the verdict. During the pendency of the appeal, in late 1984, Slusher, Ospital,
and the Campbells reached an agreement whereby Slusher and Ospital agreed not to
seek satisfaction of their claims against the Campbells. In exchange the Campbells
agreed to pursue a bad faith action against ‘State Farm and to be represented: by
Slusher’s and Ospital’s attorneys. The Campbells also agreed that Slusher and Ospital
would have a right to play a part in all major decisions concerning the bad faith action.
No settlement could be concluded without Slusher’s and Ospital’s approval, and
Slusher and Ospital would receive 90 percent of any verdict against State Farm.

In 1989, the Utah Supreme Court denied Campbell’s appeal in the wrongful‘death
and tort actions. State Farm then paid the entire judgment, including the amounts in
excess of the policy limits. The Campbells nonetheless filed a complaint against State
Farm alleging bad faith, fraud, and intentional infliction of emotional distress. The trial
court initially granted State Farm’s motion for summary judgment because State Farm
had paid the excess verdict, but that ruling was reversed on appeal. On remand State
Farm moved in limine to exclude evidence of alleged conduct that occurred in unre-
lated cases outside of Utah, but the trial court denied the motion. At State Farm’s
request the trial court bifurcated the trial into two phases conducted before different
juries. In the first phase the jury determined that State Farm’s decision not to settle was
unreasonable because there was a substantial likelihood of an excess verdict.
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'~ Before the second phase of the action against-State Farm we decided BMW of North
America, Inc.v. Gore, 517.U.S. 559 (1996), and refused to-sustain a $2 million punitive
damages award which accompanied a verdict of only $4,000 in compensatory damages.
Based on that decision, State Farm again moved for the exclusion of evidence of
dissimilar out-of-state conduct. The trial court:denied State Farm’s motion.

. The second phase addressed State Farm’s liability for fraud and intentional inflic-
tion of emotional distress, as well as.compensatory and punitive damages. The Utah
Supreme Court aptly: characterized: this phase of the trial;: R

o State Farm argued durmg phase II that 1ts decrsron to take the case to trial was an o
“honest mistake’ that did not warrant pumtrve damages. In contrast, the Campbells -
introduced evidence that State Farm’s deécision to take the case to trial was a result of a
national scheme to meet corporate fiscal goals by capping payouts on claims company
wide. This scheme was referred to as State Farm’s ‘Performance, Planning and Review,’
or PP&R; policy. To prove the existence of:this scheme; the:trial ‘court-allowed the:
Campbells to.introduce extensive expert testimony.regarding fraudulent practices by : :

. State Farm in its nation-wide operations. Although State Parm moved prior to phase I ;
+;..of the trial for the exclusion of such evidence and.continued to object to itat.trial, the ...

. trial court ruled that such evrdence was admissible to determine whether State Farm’s. . .
conduct in the Campbell case was indeed mtentlonal and sufﬁc1ent1y egregious to e
- warrant punltrve damages ,

-+ Evidence pertaining to the PP&R pohcy concerned State Farm ) busmess practices
for over 20 years in numerous States. Most ‘of ithese practices bore:no relation ‘to
third-party-automobile insurance claims, the type of claim underlying the Campbells’
complaint against the company. The: jury awarded the Campbells $2.6 million in
compensatory damages and $145 million in punitive:damages; which:the trial court
reduced to $1 million and $25/million respectively..Both parties appealed. :

The Utah Supreme Court sought to-apply the three gurdeposts we. 1dent1ﬁed in
Gote, and it rernstated the $145 mllhon punrtrve damages award:« SRR

We recognized in Cooper Industries, Inc. v. Leatherman-Tool Group, Inc., 532 U.S.
424 (2001), that in our;judicial system compensatory and punitive damages; although
usually awarded at the same time by the same decisionmaker, serve different purposes.
Compensatory damages “are intended to redress the concrete loss that the plaintiff has
suffered by reason of the defendant’s wrongful conduct.” Ibid. {see also] Pacific Mut.
Life Ins. Co.v. Haslip,499 U,S.-1 (1991) (“Punrtrve damages are 1mposed for purposes
of retribution-and deterrence”).

While States possess. drscretron OVer the lmposrtron of pumtwe damages, it is well
established that there -are procedural and substantive ‘constitutional limitations on
these awards. The Due Process Clause of the Fourteenth Amendment prohibits the
imposition of grossly excessive or arbitrary punishments on a tortfeasor. To the extent
an; award ‘is .grossly .excessive; it furthers ne legrtrmate purpose and constrtutes an
arbitrary deprivation-of property. .

In.... Gore, we instructed - courts reviewing punitive: damages to consider
three gurdeposts.r(l).the degree. of reprehensibility of the. defendant’s misconduct;
(2) the disparity between the actual or potential harm:suffered by the plaintiff and
the punitive damages award; and(3) the difference between the punitive damages
awarded by the jury and the civil penalties authorized or imposed in comparable




IIl.-::Punitive Damages

cases. We reiterated the importance of these three guideposts in Cooper Industries and
mandated appellate courts to conduct de novo review of a trial court’s application of
them to the jury’s award. ...

Under the principles outlined in BMW of North America, Inc. v, Gore, this case is
neither:close nor difficult. It was error to reinstate the jury’s $145 million' punitive
damages award. We address each guidepost of Gore in'some detail. ~

: A :

~ ' “The most important indicium of the reasonableness of a punitive. damages award
is the degree of reprehensibility of the defendant’s conduct.” Gore, supra, at 575. We
have instructed courts to determine the reprehensibility of a defendant by considering
whether: the harm caused was physical as:opposed to economic; the tortious conduct
evinced an indifference to or a reckless disregard of the health or safety of others; the
target of the conduct had financial vulnerability; the conduct involved repeated actions
or:was-an isolated incident; and:the harm was the result of intentional malice, trickery;
or-deceit, or mere accident. The existence of any one of these factors weighing in
favor of a plaintiff may not be sufficient to, sustain a punitive damages award; and
the'absence of all of them renders any award suspect. It should be presumed a plaintiff
has been made whole for his injuries by compensatory damages, so punitive damages
should.only be awarded if the defendant’s culpability, after having paid compensatory
damages,i is s reprehensible as to: warrant the imposition: of; further sanctions:to
achieve punishment or: deterrence; : ; S ani o

+:Applying these factors in the instant case, we must acknowledge that State Farm s
handhng of the claims against the Campbells merits no praise. The trial court found
that State Farm’s employees altered the company’s records to make Campbell appear
less culpable. State Farm disregarded the overwhelming likelihood of liability and the
near-certain probability that, by taking:the case to trial, a judgment in excess of
the policy limits would be awarded. State Farm amplified the harm by at first assuring
the Campbells their assets would be safe from any verdict and by later telling them,
postjudgment; to put a for-sale sign on their house. While we do not suggest there was
error in awarding punitive-damages based upon State Farm’s conduct toward the
Campbells, a :more modest punishment for this reprehensible conduct could have
satisfied the State’s legrtrmate ob]ectrves, and.the Utah_ couts should. have gone no
further.. . ey ~ SRSy , :
 This case, 1nstead was used as a platform to expose, -and punish;.the percerved
deﬁcrencres of State Farm’s operations throughout the country. The Utah Supreme
Court’s opinion makes ‘explicit that State Farm'was being. condemned for. its
nationwide policies rather than for the conduct direct toward the Campbells. This
was, as well, an.explicit rationale. of the trial court’s decision in approvrng the award,
though reduced from $145 million: to $25.million.’;

Here; the Campbells do not dispute that much of the out-of-state conduct was
lawful where it occurred. They argue, however, that such evidence was not the primary
basis for the punitive damages award and was relevant to the extent it demonstrated, in
a general sense; State Farm’s motive against its insured. This argument: misses the
mark:  Lawful out-of-state. conduct may. be probative when: it demonstrates the
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deliberateness and culpability of* the defendant’s action in the State where it is
tortious, but that conduct must have a nexus to the specrﬁc harm suffered by the
plaintiff, . :

For a more fundamental reason, however, the Utah courts erred in relying upon
this and other evidence: The courts awarded punitive damages to punish and deter
conduct that bore no relation to the Campbells’ harm. A defendant’s dissimilar acts,
independent from the acts upon which liability was premised, may not serve as the
basis for punitive damages. A defendant should be punished for the conduct that
harmed the plaintiff, not for being an unsavory individual or business.

The same reasons lead us to conclude the Utah Supreme Court’s decision cannot
be justified on the grounds that State Farm was a recidivist. Although “our holdings
that a recidivist may be punished more severely than a first offender recognize that
repeated misconduct is more reprehensible than an individual instance ‘of malfea-
sance;,” Gore; in-the context of civil actions courts must-ensure the conduct in questron
replicates the prior transgressions. : : G

‘The Campbells have identified scant evidence of repeated mrsconduct of the sort
that injured them: Nor does our review of the Utah courts’ decisions convince us that
State Farm was only punished for its actions toward the: Campbells. Although evidence
of other acts need not be identical to have relevance in the calculation of punitive
damages, the Utah court erred here because evidence pertaining to claims that had
nothing to'do with a third-party lawsuit was introduced at length. . . . The reprehen-
sibility guidepost does not permit courts to expand the scope of the case so that a
defendant may be punished for any malfeasance, which in this case extended for a 20-
year period. In this case, because the Campbells have shown no conduct by State Farm
similar to that which harmed them, the conduct that harmed them is the only conduct
relevant to the reprehensrblhty analysrs ' : i

c B Al

Turnrng to the second Gore guldepost we have been reluctant to’ 1dent1fy concrete
constitutional limits on the ratio between harm, or potential harm, to the plaintiff and
the punitive damages award. We decline again to impose a bright-line ratio which a
punitive damages award cannot exceed. Our jurisprudence and the principles it has
now established demonstrate, however, that, in practice, few awards exceeding a single-
digit ratio between punitive and compensatory damages, to a significant degree; will
satisfy due process. In Haslip, in upholding a punitive damages award, we concluded
that an award of more than four times the amount of compensatory damages might be
close to the line of constitutional impropriety. We cited that 4-to-1 ratio again in Gore.
The Court further referenced a long legislative history, dating back over 700 years and
going forward to today, providing for sanctions of double, treble, or quadruple
damages to deter and punish. While these ratios are not binding, they are instructive.
They demonstrate what should be obvious: Single-digit multipliers are more likely to
comport with due process, while still achieving the State’s goals of deterrence
and retribution, than awards wrth ratios in range of 500 to 1, id., or, in thrs case, of
145 to 1. S
In the context of this case, we have no doubt that there is a presumption against
an award that has a 145-to-1 ratio. The compensatory award in this case was
substantial; the Campbells were awarded $1 million for a year and a half of emotional
distress. This was complete compensation. The harm arose from a transaction in the
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economic realm, not from some physical assault or trauma; there were no physical
injuries; and State Farm paid the excess verdict before the complaint was filed, so the
Campbells suffered only minor economic injuries for the 18-month period in which
State Farm refused to resolve the claim against them. The compensatory damages for
the injury: suffered here, moreover, likely were based on a component which was
duplicated in the punitive award. Much of the distress was caused by the outrage
and humiliation the Campbells suffered at the actions of their insurer; and it is a
major role of punitive damages to condemn such conduct Compensatory damages,
however, already contain this punitive element. . B :
. While  States ' enjoy considerable: d1scret1on in- deducmg when punitive
damages are warranted, each award must comport with the principles:set forth in
Gore. Here the argument that State Farm will be punished in only the rare case,
coupled with reference to-its assets (which, of course, are what other insured: parties
in Utah and other States must rely upon for payment of claims) had little to do with
the actual harm sustained by the Campbells. The wealth of a defendant cannot justify
an otherwise unconstitutional punitive damages award. ... The principles set forth
in‘Gore:must - be implemented -with: care, to ensure both reasonableness and
proportionality. =1 i Lo S :
C
The third guidepost in Gore is the disparity between the pumtlve damages award
and the “civil penalties authorized or imposed in comparable cases.” S
Here, we need not dwell long on this guidepost, The most relevant crv1l sanction
under Utah state law for the wrong done to the Campbells appears tobea $10 000 fine
for an act of fraud, an amount dwarfed by the $145 million punitive damages award.
The Supreme Court of Utah speculated about the loss of State Farm’s business license,
the disgorgement of profits, and possible imprisonment, but here again its references

were to-.the broad fraudulent:scheme drawn from-evidence of out-6f-state and. dis-
similar conduct. This ‘analysis was insufficient to justify the award.

.

An apphcatron of the Gore gu1deposts to the facts of th1s case, especrally in light of
the substantial compensatory damages awarded (a portion of which contained a puni-
tive element), llkely would justify a punltrve damages award at or near the amount of
compensatory damages. The punitive award of $145 million, therefore, was neither
reasonable nor proportionate to the wrong committed, and it was an irrational and
arbitrary deprivation of the property . of the defendant. The proper calculation of
punitive damages under the principles we have discussed should be resolved, in the
first instance, by the Utah courts. : - :

The judgment of the Utah Supreme Court is reversed and the case is remanded for
proceedrngs not inconsistent with_ thls op1n1on

It is so ordered.

JusTICE GINSBURG, dissenting.

- The large size of the award upheld by the Utah Supreme Court in this case
1nd1cates ~why damage-capping legislation may be altogether ﬁttrng and proper.
Neither the amount of the award nor the trial record, however, justifies this Court’s
substitution of its judgment for that of Utah’s competent decisionmakers. . . .
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When the Court first ventured to override state-court punitive damages awards, it
did so moderately. The Court recalléd that “in our federal system, States necessarily
have considerable flexibility in determining the level of punitive damages that they will
allow in different classes of-cases and in any particular case.” Gore; 517 U.S.; at 568,
Today’s decision exhibits no such respect and restraint. No longer content:to accord
state-court judgments “a strong presumption of validity,” the Court announces that
“few awards exceeding a single-digit ratio between punitive and compensatory
damages, to a significant: degree, will satisfy due process.”® Moreover, the Court
adds, when compensatory damages are substantial,” doubling those damages “can
reach the outermost limit of the due process guarantee.” In a legislative scheme or a
state high court’s design to cap punitive damages, the handiwork in setting single-digit
and 1-to-1 benchmarks could hardly be questioned; in a judicial decree imposed on the
States by this Court under the banner of substantive due process, the numerical con-
trols today’s decision installs seem to me boldly out of order. Dl

I remain of the view that this Court has no warrant to reform state law governlng
awards of punitive damages. Even if I were prepared to accept the flexible guides
prescribed in:Gore; I would not join the:Court’s swift conversion of those guides
into instructions that begin to resemble marching orders. For the reasons stated,
I would leave the judgment of the Utah Supreme Court undisturbed.

NOTES:TO STATE . FARM MUTUAL: AUTOMOBILE INSURANCE CO V..
CAMPBELL [EER S S I ST EL NI S st

1 CommonLawandConstltutlonalRestrlctlonsonPunltlveDamages The Restate—
ment (Second) of Torts §908 comment ¢ deals with the size of punrtrye damage
awards. How does ‘its test, developed decades before the BMW of North Amerzca
dec1sron, compare with current constltutronal requrrements? h

-: e Amount of damages. In determrnrng the amount of punitive damages, as well asin:i
deciding whether they should be given at.all, the trier of fact can properly consider not ..
merely the act itself but all the circumstances including the motives of the wrongdoer,
the relations between the parties and the provocation or want of provocation for the
act. In addition, the extent.of harm to the injured person can be consrdered by analogy

- to the doctrine of the crrmmal law by whrch the seriousness of a crime may depend

“upon the harm done, as when a battery wrth 1ntent to kill results in mayhem or

murder. Tncluded in the harm to the plaintiff may be consrdered the fact that the
plaintiff has been put to trouble and expensé in'the protectlon of his’ 1nterests, as by

legal proceedings in this or in other suits. The wealth of the defendant’is also relevant,
since the purposes of exemplary damages are to punish for a past event and to prevent’
future offenses, and the degree of punishment or deterrence resulting froma )udgment
is to some extent in proport10n to the means of the gurlty person. :

2. Problem: Excess:veness of Pun/tlve Damages Applyrng the rules governmg
the amount of single and cumulative punitive damage awards, was the pumtrve
damage award of $150 million excessive in the following case?

2T%0 Production Corp V. Allzance Resources Corp 509 U S. 443 462 n. 8, (1993), noted that “under
well-settled law,” 4 defendant’s “wrongdoing in other parts of the country” and its “impressive net worth”
are factors ¢ typ1cally considered in assessing punitive damages Itremains'to be seen whether; or the extént

to which, today’s decision will unsettle-that-law.
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Ira: Weinstein, a United" States citizen,” was killed”in the terrorist bombing: of
the Number 18 Egged passenger bus in Jerusalem, Israel on February 25, 1996. He
~brought suit against the Iranian Ministry of Information and Security under the
Foreign Sovereign Immunities Act of 1976, which created a federal cause of action
..for personal injury or wrongful death resultmg from acts of state-sponsored terrorism:
V The defendant provrded materral support in the form of training and money to
»HAMAS so that the orgamzatron could carry out terrorrst attacks such as the one -
on February 25, 1996,

" The Tranian M1n1stry of Information and Securrty has approx1mately 30,000
employees and is the largest 1ntellrgence agency in'the Middle East, with an estimated "
annual ‘budget between $100-$400 million. The Islamic Republic of Iran gave the
HAMAS orgatiization at least-$25-$50 million‘in 1995 and 1996, and also provided -

i other groups with' tens of millions of dollars to ‘engagé in terrorist activities. In total,
[ran gave terrorist organizations, such-as HAMAS; between $100 arid $200 million per
wnuyear during this period. The money, among other things, supported HAMAS’ terrorist
. activities. by, for example, bringing HAMAS: into, contact with potential terrorist..-
. recruits and. by provrdrng legitimate front activities behind which HAMAS could.
i hide its terrorist activities. Punitive damages of $420 000,000 were awarded intwo..
~ other cases in lawsuits brought by two other victims of thrs same bombing.

See Weinstein v. The Islamic' Republic ‘of Iran;2002'WL:185507 (D.D.C. 2002)}

Statutes: PUNITIVE DAMAGES

In BMW of North Amerrca, Inc. v, Gore, 517 U.S. 559 (1996), followed in State
Farm Mutual Automobile Insurance Co. v. Campbell Justice Ginsburg and Chief
Justice Rehnquist dissented. They believed that state tort reform measures were suf-
ficient to curtail excessive punitive damages awards. The following excerpt from Justice
Ginsburg’s opinion outlines some of those tort reform measures then being considered
or that had been adopted by states. Observing that states were actively considering the
limits on punitive damages, the opinion concluded that the majority had unnecessarily
and unwrsely Ventured into this issue: Follomng are the statutes Justice Grnsburg cited:

Colorado——Colo Rev Stat §§13-21~ 102(1)(a) and (3) (1987) (as a-main rule,
caps punitive damages at amount of actual damages).
~ Connecticut — Conn. Gen. Stat. §52-240b (1995) (caps punitive damages at twice
compensatory damages in products liability cases) '

Delaware——HR 237, 138th Gen. Ass. (mtroduced May 17, 1995) (would cap
punltlve damages at greater of three times compensatory damages, or $250,000).

Florida — Fla, Stat. §§768, 73(1)(a) and (b) (Supp. 1992) (in general, caps, punrtrve
damages at three times compensatory damages).

Georgia—Ga. Code Ann. §51-12-5.1 (Supp. 1995) (caps punitive damages at
$250,000 in some tort actions; prohibits multiple awards stemming from the ‘same
predicate conduct in products liability actions).

1linois — H. 20, 89th Gen. Ass. 1995-1996 Reg. Sess. (enacted Mar. 9, 1995) (caps
punitive damages at three times economic damages).

Indiana—H. 1741, 109th Reg. Sess. (enacted Apr. 26, 1995) (caps punitive
damages at greater of three times compensatory damages, or $50,000).
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Kansas — Kan. Stat. Ann. §560-3701(e) and (f) (1994) (in general, caps punitive
damages at lesser of defendant’s annual gross income, or $5 million). :

Maryland —§. 187, 1995 Leg. Sess. (introduced Jan. 27, 1995) (in general would
cap punitive damages at four times compensatory damages)

Mlnnesotam S. 489, 79th Leg. Sess., 1995 Reg. Sess. (introduced Feb. 16, 1995)
(would require reasonable relationship between compensatory and punitive damages)

Nevada — Nev. Rev. Stat. §42.005(1) (1993) (caps punitive damages at three times
compensatory damages if compensatory damages equal $100, 000 or more, and at
$300,000 if the compensatory damages are less than $100, 000)

New Jersey —S. 1496, 206th Leg., 2d Ann. Sess. (1995) (caps pun1t1ve damages at
greater.of five times compensatory damages, or $350,000, in certain tort cases)..

North Dakota—N.D. Cent. Code $32-03.2-11(4) (Supp. 1995) (caps punitive
damages at greater of two times conipensatory damages, or. $250,000).

Oklahoma — OKla. Stat. tit. 23, §9.1(B)-(D) (Supp. 1996) (caps punitive damages
at greater of $100,000, or actual damages, if jury finds defendant guilty of reckless
disregard; and at greatest of $500,000, twice actual damages, or the benefit accruing to
defendant from the i injury-causing Conduct 1f )ury ﬁnds that defendant has acted
intentionally and maliciously). "

Texas—S: 25, 74th Reg. Sess. (enacted Apr. 20, 1995) (caps punitive damages at
twice economic damages, plus up to $750,000 additional noneconomic damages).

Virginia— Va. Code Ann. §8.01-38.1 (1992) (caps punitive damages at $350,000).

' Perspectzve Pumtwe Dumages k,_ :

The proper amount for an award of punitive damages 1nev1tably depends on the
goals the law is pursuing by allowing such rewards. The Restatement (Second) of
~ Torts §908(2) allows recovery of punitive:damages for “conduct that is outra-
“geous; because of the defendant’s evil- motiveé or his reckless indifference to the -
- rights of others.” According to that section, “the trier of fact can properly con-
“sider the characterof the defendant’s act, the nature and extent of the harm to the
plaintiff that the defendant caused or intended to cause and the wealth of the
~defendant.” Compare a test adopted in Reynolds Metals Co.v. Lampert 316 F.2d
272 275 (9th Cir. 1963): : D :

To )ustlfy an award of pumtlve damages, 1t is not necessary ‘that the act have
. been done mahaously or with bad motive. Where it has become apparent, as it
has here, that compensatory damages alone, while they might compensate the
‘injured party, will not deter the actor from committing similar trespasses in the‘
future, there is ample justification for an ‘award of punitive damages

What are the underlying goals of these alternatlve approaches? How does the
underlying goal affect policy choices on maximum allowable punitive damage
awards? :




V. Adjustments to Damages: Collateral Sources and Statutory Ceilings

IV. Adjustments to Damages: Collateral Sources and
Statutory Ceilings

Limiting the amount of damages owed by a defendant found to’have committed a
tortious act has been a dominant goal in the tort reform movement. Chapter 8 high-
lighted some states™ abrogation of joint and several liability. Also, a number of 'states
have modified a doctrine known as the collateral source rule. Many states have adopted
statutes that impose ceilings on the amounts of damages that may be awarded either in
any tort action or in particular types of tort actions such as medical malpractice cases.
Perreira v. Rediger interprets a state statute that abolished the collateral source rule.
Etheridge v. Medical Center Hospitals and Knowles v. United States of America present
differing treatments of claims that statutory 11m1ts on: damages deprlve plamtlffs of
constitutional rights: : :

PERREIRA v. REDIGER
‘778 A.2d 429 (N.J.:2001)

Loneg; T, i ' , : :

[The first of these consohdated appeals, the] Benmato case arose when Takako
Beninato, a professional dog groomer, was seriously injured during a grooming session
involving a dog owned by Lenore and Leonard Achor. Beninato’s health insurer;
Oxford Health Plans, Inc. (“Oxford”); paid $7,357 for her medical expenses. Beninato
then sued the Achors, whosehomeowner’s insurance camer, Preferred Mutual
Insurance Company (“Preferred”), defended:the suit. =

The Perreira case arose when Maria Perreira fell.on the prem1ses of the Columbla
Savings Bank (“Columbia”). She sued Columbia along with its liability carrier Atlantic
Mutual Insurance Company (“Atlantic”); Michael Rediger; the bank’s snow removal
contractor and Rediger’s liability carrier, the Preserver Insurance Company (“Preser-
ver?). In-that:case,:Oxford; Perrelra S health 1nsurer, had pald about $13 000 for her
medicaliexpenses. a

[The insurance companies. cla1m that, under the collateral source rule embodled in
N.J.S.A. 2A:15-97, health insurers who expend funds on behalf of an insured are
allowed to recoup those payments through common law or contractual subrogation
when an insured recovers a judgment against a tortfeasor. Contractual subrogation is
also referred to as contractual reimbursement.} :

"The collateral sourcerule, with deep roots in Enghsh commonlaw; is firmly embed-
ded in American common law as well. It was first cited in an American judicial decision
in 1854 and has had continued currency in the centuries to follow. Michael F. Flynn,
Private Medical Insurance and the Collateral Source Rule: A Good Bet?,22 U. Tol. L. Rev.
39,40 (1990) (citing The Propeller Monticello v. Mollison, 58 U.S. (17 How.) 152, 15 L.
Ed. 68 (1854)). The common law collateral source rule “allows an injured party to
recover the value of medical treatment from a culpable party, irrespective of payment
of actual medical expenses by the injured party’s insurance carrier. The purpose of the
collateral source rule is to preserve an injured party’s right to seek tort recovery from a
tortfeasor. without jeopardizing his or her right to receive insurance payments for
medical care.” Ibid. The rule “prohibits the tortfeasor from reducing payment of a
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tortjudgment by the amount of money received by an injured party from other sources”
and “bars the submission of evidence that the injured plaintiff received | payment forany
part of his damages, including medical expenses, from other sources.” Id. at 42. It is thus
a rule of damages as well as a rule of evidence. Ibid. -

‘According to the Restatement (Second) of Torts §920A(2) (1977) under the
collateral  source rule, payments made to an injured party by a source other than
the tortfeasor are “not credited against the tortfeasor’s hablhty, although they cover
all or'a part of the harm for which the tortfeasor is liable.” The policy advanced by the
rule is that “a benefit that is directed to the injured party should not be shifted so.as to
become a windfall for the tortfeasor.” Id: §920A comment b. Thus, if an injured. party
has. the fores1ght to provide that his or her medical expenses will be paid by main-
taining an insurance policy, the common Iaw collateral source rule allows him or her to
benefit from that foresight by recovering not only the insurance proceeds but also the
full tort judgment. Ibid.

However, in the early to mid-1980’s, state legislatures began to revisit the collateral
source rule based on the notion, advanced by insurance industry analysts, that the rule
contributed “to the liability insurance availability and affordability crisis in this
country. ...” Christian D. Saine, Note, Preserving the Collateral Source Rule: Modern
Theories of Tort Law and a Proposal for Practzcal Applzcatzon, 47 Case W. Res L. Rev.
1075,:1080:(1997)... ~ ;

. In-response, many state leglslatures passed comprehenswe tort reform Ieglslatlon
in the latter half of the 1980’ Statutory modification of the collateral source rulein
one form or another was a common factor among those different Ieglslatlve initiatives:
No universal approach was adopted in-all jurisdictions. . Bl

One common legislative reform to avoid double recovery to plalntlffs requlres a
tort judgment to be reduced by the amount of collateral source payments but spec1ﬁes
that such reduction will not occur if a subrogation or reimbursement right exists.

A second: approach permits a plaintiff [sic?]. to. introduce evidence at trial of
collateral source benefits received, presumably to reduce the amount of the tort judg-
ment and benefit liability carriers. Within that category, contractual reimbursement is
allowed and subrogation denied to the health insurers in some states. In other:-states;
contract reimbursement and subrogation are specifically prohibited. -

- Athirdapproachdoes not purport to tinkerwith the common-law collateral source
rule at all; but simply creates a statutory right to subrogation for health insurers, thus
eliminating double recovery to plaintiffs and benefitting the health insurance industry.

Each of the aforementioned initiatives has the effect of avoiding double recovery to
plaintiffs and thus altering the effect of the common-law collateral source rule.
However, they differ dramatically regarding which segment of the insurance commu-
nity will benefit from the change. Where subrogation or contract réimbursement rights
areigranted to health insurers, that industry is the- beneﬁc1ary of  the legislative

! Subrogat1on subsntutes the health insurer in place of the plaintiff insured “to whose rlghts he or she
succeeds in relation to the debt and gives to, the substitute all the rights, priorities, remed1es, liens, and
securities of the person for whom he or she is substituted.” Lee R. Russ & Thomas F. Segalla, Cotich on
Insurance §222:5 (3d ed. 2000) Relmbursement a contractual undertaking; allows the insurer to recover
payments'directly frot its own insured upon its instired’s recovery. of the loss from a third party, Couch'on
Insurance 3d §222:81.
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modification. Where subrogauon and: rermbursement are proh1b1ted the llabrhty car-
riers benefit. B L EIN SIS Es , , 3
Like other )ur1sd1ct10ns, New Jersey responded to the call for modlﬁcatlon of the
collateral source rule by enacting N. J.S.A. 2A:15-97 in 1987. Although like the mod-
ifications enacted in other jurisdictions, its prnnary effect was to eliminate double
recovery. to plaintiffs, it was not modeled exactly on any of the other statutes It
prov1des
In‘any civil action brought for personal injury or death, . . if'a plaintiff receives or
+ is entitled to receive benefits for.the injuries allegedly incurred from any other sotirce’
other than a joint tortfeasor, the benefits, other than workers’ compensation benefits
~.-or-the proceeds from a life insurance policy, shall be;disclosed. to-the court and the
amount thereof which duplicates any benefit contained in the award shall be deducted ;.
from any award recovered by the plaintiff, less any prermum paid to an insurer directly
by the plaintiff or by any member of the plalntlft’ s family on behalf of the pla1nt1ff of :
" the pohcy period durmg which the benefits are payable Any party to the action shal be »
o kpernutted to 1ntroduce ev1dence regardrng any of the matters descr1bed in thls act o

s Onits face, N ]S A 2A:15-97 eliminates double recovery by d1rect1ng the court:to
deduct from anytortjudgment.the amountreceived by plaintiff from collateral.sources
(other than workers’:compensation and life insurance) less any insurance premiums
plaintiff has paid.” Unlike the out-of-state enactments; the statute is silent regarding
any right to subrogation or reimbursement on-the part of:the-health insurers. ... -

As the legislative history reveals, the choice was made to favor liability car-
riers. . .. That legislative determination took the form of a reduction from the tort
)udgment of the amount received from collateral sources. By that action, the Leglsla—
ture eliminated double: recovery to plaintiffs, reduced the burden on'the tortfedsors’
liability carriers-and left health insurers:in: the samme pos1t10n as: they were prior:to the
enactment of: N.J.S.A.-2A:15:97. o S : :

One of Oxford’s core claims:is that: health insurers had a common- law equrtable
right to subrogation that pre-dated N.J.S.A. 2A:15-97 and that that rlght has to be
taken into account in mterpretrng the collateral source statute. .

The rationale behind the rule against finding equitable subrogat1on in personal
1nsurance contracts-is set forth in one treatise as follows : :

Subrogatron rrghts are common under pohcres of property or, casualty 1nsurance,
wherein the insured sustains a fixed financial loss, and the purpose is_to place that
loss ultrmately on the wrongdoer To permrt the insured in such instances to recover
from both the insurer and the wrongdoer would permit him to proﬁt unduly thereby

In personal insurance contracts, however, the exact loss is never capable of ascer-
tainment. Life and death, health, physical well belng, and such matters are 1ncapable of
exact ﬁnanc1al estimation, There are, accordingly, not the same reasons rn1l1tat1ng
against a double recovery. The general rule is, therefore, that the insurer is not sub-
rogated to the insured’s rights or to the beneﬁctary s rights under contracts of personal
insurance, at least in the absence of a polrcy proyision so provrdrng Nor would a
settlement by the insured with the wrongdoer bar his cause: of action agalnst the
insurer. However if a subrogatron provision were expressly contarned in such

*The insurance premium is essentially charged-to the lability carrier because the liability casrier, not
the plaintiff, has received the benefit of the insurance.
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contracts, it probably would be enforced quite uniformly. Such a provision cannot be
read into a policy by calling it an indemnity contract, however, G

(3 J.A. Appleman &7, Appleman, Insurance Law ¢ Practzce, §1675 at 495-97.]

Thus, courts typrcally have not 1mphed a non- contractual or non- statutory rrght
to subrogatron in health insurance.

We turn next to contract rermbursement Oxford’s pohcres contained a reim-
bursement provision allowing it to recover expended health care costs “when payment
is made directly to the member in third-party settlements or satisfied judgments.” That
contract provision was not authorrzed by law at the time the collateral source rule was
amended in 1987. . : .

- Later, the Comrnrssroner promulgated regulatrons that for the ﬁrst time per-
mltted such provisions in large group'health insurance policies. .

The Commissioner’s authorization of subrogatron and rermbursement provisions
in health 1nsurance contracts must be tested against N.J.S.A, 2A:15-97."As wé have
indicated, in that statute the legrslature elrmrnated double recovery to plarntrffs and
allocated the benefit of what had previously been double recovery to the liability
insurance industry. The Commissioner was not free to alter that scheme. [Under
the New Jersey collateral source statute; benefits paid by health insurers, less associated
premiums, are to be deducted from a tortfeasor’s liability to a plaintiff. Heath insurers
cannot invoke either the common law or-a contractual right of subrogation in order to
seek rermbursement for: therr expenses Lo fi

NOTES TO PERREIRA V. REDIGER

A -Policy Choices and the Collateral Source Rule Statutory modrﬁcatrons of the
collateral source rule involve legislative choices favoring defendants over plaintiffs and
some defendants over other defendants. Who is favored and who is harmed by the New
Jersey: statute s changes to the traditional collateral source rule?

2, Double Recovery, Deterrence and Compensat/on The wrsdom of a partrcular
type of tort reforrn depends on what goals a leg1slature Is pursurng

[The collateral source rule] presents pohcymakers with a choice between allowing a
“windfall” to the plaintiff or to the defendant in a tort case. To illustrate, consider an
automobile accident case in which the victim loses his foot in the accident. The
plarntrff arguably receives a “double” recovery if he gets both the proceeds of
his insurance policy and tort damages for the loss of his foot. On the other hand,
the negligent driver will receive a windfall if she ﬁnds she must pay less because she had
the foresight to injure an insured individual.

Courts and commentators advance two major )ustrﬁcatrons for the collateral
source rule: tortfeasors must pay the full costs of their actions (either to promote
deterrence or for punitive reasons) and injured parties should receive the benefits of
their contracts. The rule has recently come under attack, both in courts and in leg-
islatures. Criticisms of the rule center on the costs to insurers of providing “double”
recoveries for plarntrffs who are also compensated through the tort system and on
rejection of the deterrence rationale for the tort system. ‘Additionally, a leading treatise
suggests that the real function of the rule is to assist plaintiffs’ attorneys in financing
lawsuits, since deducting insurance proceeds or government benefits from damages
would reduce the size of the contingency fees available.
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The: theoretical efficiency rationale:for-allowing “double” .recovery seems:rela-
tively airtight. A victim’s purchase of insurance or receipt.of-government benefitsis....".
logically unrelated to a potential tortfeasor’s conduct. Encouraging efficient behavior. :
by potential - tortfeasors therefore requires that they pay the full cost. of their
behavior. ' ‘ '

See John C. Moorhouse, Andrew P. Morriss & Robert Whaples, Law ¢ Economzcs and
Tort Law: A Survey of Scholary Opinion, 62 Alb.-Li. Rev."667, 687-688 (1998). How
would support for modifying the collateral source rule depend on whether the primary
purpose of tort law is to deter tortious conduct or, alternatrvely, to compensate 1n]ured
partres? ‘ ~ ‘ ~ s

Statute: MODIFIED. COLLATERAL SOURCE RULE
" Colo, Rev Stat. §13 21 1116

In any action by any person or his legal representative to recover damages for a tort
resulting in death or injury to person or property, the court, after the finder of fact has
returned its verdict stating the amount of damages to be awarded, shall reduce the
amount of the verdict by the amount by which such person, his estate, or his personal
representative has been or will be wholly or partially indemnified or compensated for
his loss by any other person, corporation, insurance company, or fund in relation’to
the injury, damage, or death sustained; except that the verdict shall not be reduced by
the amount by which such person, his estate, or his personal representative has been or
will be'wholly or partially indemnified or compensated by a benefit paid as a result of a
contract entered into and paid for by or on behalf of such person The court shall enter
)udgment on such reduced amount : ‘

NOTE TO STATUTE

How does this provision differ from the traditional collateral source rule and from the
statute analyzed in Perrezm? Who beneﬁts and who is harmed under the Colorado
statute?

ETHERIDGE v. MEDICAL CENTER HOSPITALS
376 S.E.2d 525 (Va. 1989)

STEPHENSON, ]. k

The principal issue in thls appeal is whether Code §8. Ol 581.15, wh1ch hmlts the
amount of recoverable damages in a medlcal malpractrce action, violates either the
Federal or Virginia Constitution. . '

Louise Etheridge and Larry Dodd co- commrttees of the estate of Richie Lee
Wilson (Wilson), sued Medical Center Hosprtals (the hospital) and Donald Bedell
Gordon, executor of the estate of Clarence B. Trower, Jr., deceased (Trower), alleging
that the hospital and Trower were liable, jointly and severally, for damages Wilson
sustained as a result of their medical malpractice. Evidence at trial revealed that, prior
to her injuries, Wilson, a 35#Year—old mother of three children, was a normal, healthy
woman. On May 6, 1980, however, Wilson underwent;surgery at the hospital to restore
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a deteriorating jaw bone. The surgery consisted of the removal of five-inch-long por-
tions of two ribs by Trower, a general surgeon, and the grafting of the reshaped rib bone
to Wilson’s jaw by an oral surgeon. The jury found that both Trower and the hospital
were negligent and that their negligence proximately caused Wilson’s injuries.

Wilson’s injuries are severe and permanent. She is brain damaged with limited
memory and intelligence. She is paralyzed on her left side, confined to a wheelchair,
and unable to care for herself or her children, ..\ AT R O SO ,

;. At the'time of trial, Wilson had expended more than $300,000 for care and treat-
ment. She will incur expenses for her care the remainder of her life. Her life expectancy
is 39.9 years. Wilson, a licensed practical nurse, earned almost $10,000 in 1979, the last
full year she worked. She contends that she proved an economic loss “in excess of $1.9
million,”

The jury returned a verdict for $2,750,000 against both defendants. The trial court,
applying the recovery limit prescribed in Code §8.01-581.15 (1977 Repl. Vol.), reduced
the verdict to $750,000 and entered judgment in that amount. Wilson appeals.

.. Atalltimes pertinent to this case, Code $8.01-581.15 provided that in an action for
malpractice against a health care’ provider, “the total amount r‘ecoverabl‘e‘ for any
injury . ... shall not exceed seven hundred fifty. thousand dollars.” Wilson challenges
the validity of this legislation on multiple-grounds [including claims that the statute
violated her right under the Virginia Constitution to a trial by jury and her rights to
procedural . and: substantive., due ‘process under .the Virginia and United States
Constitutions]: Lo T sl S v ,,

»On February. 6, 1975;. the General Assembly adopted ' House Joint Resolution
No. 174, authorizing a study and report on.malpractice insurance premiums-for
physicians. H.R. Res. 174, Va. Gen. Assem. (1975). The study was conducted by the
State Corporation Commission’s Bureau of Insurance. STy e n

Upon completion of its study in November 1975, the Bureau of Insurance sub-
mitted its report to the General Assembly. The report showed that since 1960 medical
malpractice insurance rates had increased nationwide more than 1000 percent.

- The increase resulted from the number and severity of medical malpractice claims.
Significantly, the report stated that 90 percent of all medical malpractice claims ever
pursued originated after 1965. Bureau of Insurance, State Corporation Commission,
Medical Malpractice Insurance in Virginia, the Scope and Severity of the Problem and

Alternative Solutions. ¢

Based upon its study, the General Assembly found that the increase in medical
malpractice claims was directly affecting the premium cost for, and the availability of,
medical malpractice insurance. Without such insurance, health care providers could
not be expected to continue providing medical care for the Commonwealth’s citizens.
Because of this threat to medical care services, the General Assembly, in 1976, enacted
the Virginia Medical Malpractice Act (the Act). Acts 1976, c. 611, : k

~ The need and reasons for the legislation are stated in the Preamble to the Act: ;
.- Whereas, the: General Assembly has determined that it is becoming increasingly
difficult for health care providers of the Commonwealth to obtain medical malpractice

insurance with limits at affordable rates in excess of $750,000; and .

Whereas, the difﬁculty,_cost and ‘potential unaVailability of such ‘ins‘u,r‘anbce_has
caused health care providers to cease providing services or to retire prematurely
and has become a substantial impairment to health care providers entering into
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& practice ‘in the:Comimonwealth and reduces or will tend to reduce the number of <+
young people interested in:or.willing to enter health'care careers; and i+ - ;
- Whereas, these: factors ‘constitute: a- significant: problem-adversely affecting-the
public health, safety and welfare which necessitates the imposition of a limitation ...
- on theliability of health care providers in tort actions commonly referred to as medical
... malpractice cases|. Lo '

““One of Wilson’s primary contentions is that Code §8 01-581.15 Vlolates her right
under the Virginia Constitution to a trial by jury. She asserts that “legislation may not
override the’ ﬁndrngs of a jury by prescribing an absolute limit upon: the amount of
damages, irrespective of the facts and the j jury verdict.” : EERE

i Article’I; §11, of the Constitution of Virginia prov1des, inter: aha, “[t]hat in con-
troversies respecting property, and in suits' between man and man, trial by"jury is
preferable to any other, and ought to be held sacred. 2Tt is “well séttled that i the
State .| . Constitution [neither] guarantees [nor] preserves the right of trial by )ury
except in those cases where it existed when” the Constitution was adopted. .

The resolution of ‘disputed facts continues to be a jury’s sole functlon “The
province of the jury is to settle questions of fact, and when the facts are ascertained
the law determines the rights of the parties.” “Forbes & Co: v. So. Cotton Oil Co., 108
S.E.'15,20(Va. 1921). Thus, the Vlrgrnra Constltutlon guarantees only that a ]ury wrll
resolve disputed facts. - ~

Without questlon, the'jury’s fact ﬁndlng functlon extends to the assessment of
damages. Once the jury has ascertained the facts and assessed the damages, however,
the constitutional mandate is satlsﬁed Thereafter, it'is the duty of the court to apply
the law to the facts. S

" The limitation on‘medical' malpractice recoveries contarned n Code §8 01-581:15
does nothing more than establish the outer limits of a remedy provided by the General
Assembly. A remedy is a matter of law, not a matter of fact. A trial court applies the
remedy’s limitation ‘only ‘after the jury has fulfilled ‘its fact-finding function. Thus,
Code §8.01-581.15 does not infringe upon the right to a‘jury trial because the section
does ot apply untll after a )ury has completed its a551gned functron in the Judlcral
process. ~ ; , A :

More 1rnportant1y, ds prevrously stated, the jury trial guarantee secures no rights
other than those that existed at common law. Significantly, the common law never
recognized a right to a full recovery‘in'tort. Thus, although a party has the right to have
a jury assess his damages, he has no right to have a jury dictate through an award the
legal consequences of its ‘assessment. For this reason, too; the limited recovery ‘set forth
in Code §8.01-581.15 effects no impingement upon the right to a jury trial.-

In the present case, the jury resolved the disputed facts and assessed the damages.
Wilson, therefore, was accorded a jury trial as guaranteed by the Virginia Constitution.
Once the jury had determined the facts; the trial court applied the law and reduced the
verdict in compliance with the cap, prescrrbed by the General Assembly in Code §8.01-
581.15. By merely applying the law to the facts, the court fulfilled its obligation.
Accordingly, the remedy prescribed by the General Assembly did not 1n_fr1nge upon
Wilson’s right to a jury.

Wﬂson also contends that Code §8 01 581.15 violates the constltutronal guarantee
of due process. The due process clauses of the Federal and Vlrglnra Constitutions
provrde that no person shall be deprlved of life, hberty, or property wrthout due

625




626

Chapter 12 - Damages

process of law. U.S. Const..amend. XIV, §1; Va. Const. art. L, $11. Both procedural and
substantive rights are protected by the due process: clauses. v
Procedural due process guarantees a litigant the right to reasonable notice and a
meaningful opportunity to be heard. The procedural due process guarantee does not
create constitutionally-protected interests; the purpose of the guarantee is to provide
procedural safeguards against a government’s arbitrary deprivation of certain interests.
By comparison, substantive due process tests the reasonableness of a statute vis-a-
vis the legislature’s power to enact the law. Ordinarily, substantive due process. is
satisfied if the legislation has a “reasonable relation to a proper purpose and [is] neither
arbitrary nor discriminatory.” Duke v. County of Pulaski, 247 S.E.2d 824, 829 (1978).1f
legislation withstands this so-called “rational basis” test, due process is not violated.
- When, on the other hand, legiSIation affects a “fundamental right,” the constitu-
tionality of the enactment will be judged according to the “strict scrutiny” test, i.e.; the
law must be necessary to promote a compelling or overriding governmental interest.
Those interests that have been recognized as “fundamental” include the right to free
speech; the right to vote; the right to interstate travel; .the right to fairness.in the
criminal process; the right to marry; and the right to fairness in procedures concerning
governmental deprivation of life, liberty, or property.... =~
In the present case, Wilson has not been denied reasonable notice and a mean-
ingful opportunity to be heard. Code §8.01-581.15 has no effect upon Wilson’s right to
have a jury or court render an individual decision based upon the merits of her case.
Thus, ... Code §8.01-581.15 creates -no  presumptions - whatsoever regarding: the
individual merits of Wilson’s medical malpractice claim. The section merely affects
the parameters of the remedy available to Wilson after the merits of her claim have
been decided. We hold, therefore, that Wilson’s constitutional guarantee of procedural
due process has not.been violated. . T Dol ‘L
The effect of Code §8.01-581.15 on the remedy available to Wilson likewise is not
violative of any substantive due process right. As discussed [above], a party has no
fundamental right to a particular remedy or a full recovery in tort. A statutory lim-
itation on recovery is simply an economic regulation, which is-entitled to wide judicial
deference. Duke Power Co., 438 U.S. at 83. Because Code §8.01-581.15 is such.a
regulation and infringes upon no fundamental right, the section must be upheld if
it is reasonably related to a legitimate governmenta) purpose. .o oy
- -+ The purpose of Code §8.01-581.15 — to maintain adequate health care services
in this Commonwealth — bears a reasonable relation to the legislative cap — ensuring
that health care providers ,canobtain;afforkdable medical malpractice insurance. We
hold, therefore, that substantive due process -has. not been violated, .. ;.. £ :

| 544 NW2d 183 (SD. 1996)

SABERS, J.

Parents brought suit for severe injuries suffered by minor son while under care of
Air Force hospital. The United States admitted liability and invoked the $1 million cap
on medical malpractice damages. The federal district court held the cap was
constitutional under the South Dakota and United States Constitutions. On appeal
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to the Eighth Circuit Court of Appeals, four certified questions were presented and
accepted by the South Dakota Supreme Court. For the reasons set forth herern we hold
that the damages cap of SDCL 21-3-11 is unconstitutional. .

Kris Knowles wis twelve days old when he was admitted for treatment of a fever at
the Ellsworth Air Force Base Hospital, near Raprd City, South Dakota. Medical Service
Specialists, the Air Force’s equivalent to nurses’ aides, recorded Kris’ temperature. On
the night before his discharge, the specialists failed to report to nurses or physicians that
Kris’ temperature had been dropping throughout that night. Kris developed hypogly-
cemia and suffered respiratory arrest resulting in severe, permanent brain damage. .

William and Jane Knowles brought suit on their own behalf and for Kris for
medical malpractice, emotional distress, and loss:of consortium. The United States
admitted liability for medical malpractice and filed a motion for entry of judgment of
$1 million based on SDCL 21-3-11, which limits damages in medical malpractice
actions to.$1 million. . Knowles appealed. .

Initially, we.note that many, courts have mvahdated hmrtatrons on damages based
on their respective state constitutions. [Citing cases from Alabama, Illinois, New
Hampshire, North Dakota, Ohio, Texas, Utah, and Washington State.] .

Other jurisdictions have upheld a damages cap. [Cltrng cases_from Cahfornra,
Indiana, Kansas, and Virginia.] « ,

However, the questions presented herein generally turn on the partrcular
constitutional provisions of the state and the case law precedent interpreting those
provisions. Because the provisions of the South Dakota Constitution guaranteeing the
right to jury trial ... and due process are dispositive, we do not reach the other
constitutional questlons

South Dakota Constitution art1cle VI §6 guarantees the rrght of trial by )ury

The right of trial by' jury shall remain ‘inviolate and shall extend to all cases at law
wrthout regard to the amount in controversy[ ] '

(Emphasrs added). “Inviolate” has been deﬁned as “free from change or blemish: pure,
unbroken . .. free from assault or trespass: auntouched, mtact[ 17 Soﬁe v. Flbreboard
Corp 771 P 2d711,at721- 22 (Wash. 1989) (citing Webster’s New Third Internatronal
Dictionary, 1190 (1976) (amended by 780 P.2d 260). In drscussmg the role of the jury,
the United States Supreme Court has stated

Maintenance of the jury as‘a fact-finding body is of such importance and occupies so
firma place in‘our history and jurisprudence that any seeming crtailment of the right
“viivtola jury trial should be scrutinized wrth ‘the utmost care.

Dimick v. Schledt 293 U.S. 474, 486 (1935) (assessment of damages is a “matter so
pecuharly within the province of the jury[.]”).

“Ajuryis the tribunal provided by law to determine the facts and tofix the amount
of damages.” Schaffer v. Edward D. Jones & Co:, 521'N.W.2d 921,927 1.9 (S.D. 1994)
(citation omitted). “[T}he amount of damages to be awarded is a factual issue to be
determined by the trier of fact|. ]” Sander v. Geib, Elston, Frost Professional Ass’n, 506
N.W.2d 107, 119 (S.D. 1993). With any jury award for personal injuries, we “have
allowed [the jury] ‘wide latitude’ ” in making its award. Id.
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Weare unwilling to allow the trial court authority tolimit a damages award as a matter
cooflaw . A jury determination of the amount of damages. is the essence of the right to

trial by jury— to go beyond the procedural mechanisms now in place [remittitur] for

reduction of a verdict and to bind the jury’s discretion is to deny this constitutional
Moore v. Mobile Infirmary Ass’n, 592 S0.2d 156, 161 (citing Smith'v. Dep’t ofIns., 507
So. 2d 1080 (Fla. 1987) (invalidating 'a damages cap on personal injury awards)
(emphasis in original). The damages cap is unconstitutional because it limits ‘the
jury-verdict “automatically andabsolutely” which makes the jury’s function “less
than an advisory status.” Id. at 164 (emphasis in original). R IR

'SDCL 21-3-11 arbitrarily and without 4’ hearing imposes a limitation of ‘one

million dollars on all damages in all medical ‘malpractice actions. It does so without
provisions for determining the extent of the injuries or resulting illness, or whether
these injuries or illness resulted in death. Tt purports to cover even those cases'where
the medical costs occasioned by the malpractice alone exceed oné million dollars. In
other words, the damages recovered in these cases could actually be payable ‘o the
wrongdoers for medical expenses, not to the victims. It does'so in all cases, even whén'a
judicial determination of damages ‘above one million dollars results from an adver-
sarial hearing after notice. . . . : SRR L

For these reasons, we hold that the damages cap violates the right to a'jury trial
under South ‘Dakota Constitution 4iticle VI§6: i 0 i e
" Under South Dakota Constitution article VI, §2, “[n]o person shall be deprived
of life, liberty or property without due process of law.” People have a right to be freé
from injury. We apply a more stringent test than the federal courts’ rational basis test.
The statiite must “bear a real and substantial relation to the objects sought ‘to be
attained.” Katz v. Bd, of Med. & Osteopathic Examin,ers,,,432N.W.2d 274,278 n.6
(SD 1988). i s i et

Ohio uses the same test. In Morris v. Savoy, 576 N.E.2d 765, 770-71 (Ohio 1991),
the Supreme Court of Ohio held that a medical malpractice damages cap was a vio-
lation of due process. A 1987 study by the Insurance Service Organization, which sets
the rates of the insurance industry, found that the savings from various tort reforms
including a damages cap were “marginal to nonexistent.” Id. 576 N.E.2d at 771. The
court concluded that the cap was irrational and arbitrary and that it did “not bear a real
and substantial relation to public health or welfare[.]” Id. Y

In Arneson.v. Olsen, 270 N.W.2d 125, 136 (N.D. 1978), the. North Dakota
Supreme Court examined whether a medical malpractice damages: cap  violated
equal protection and due process under the North Dakota constitution;

Defendants argue that there is a societal quid pro“quo inthat the loss of recovery:: . :
.-potential to.some. malpractice victims is offset by flower-insurance, premiums and
lower medical care costs for all recipients of medical care.” This quid pro quo does not .
extend to the seriously injured medical malpractice victim and does not serve to.bring .
. the limited recovery provision within the rationale of the cases upholding the consti-
tutionality of the Workmen’s Compensation Act. ‘

Id. (quoting Wright v. Central DuPage Hosp. Ass’n, 347 N.E.2d 736,:742:(11L.-1976).
The North Dakota Supreme Court held that the damages cap violated equal protection
and due process. Arneson, 270 N.W.2d at 135-36.
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In Lyons v. Lederle Laboratories, 440:-N.W.2d 769, 771:(S.D.71989); we discussed
equal protection rather than'due process and stated: “We fail to perceive any rational
basis for assuming that medical malpractlce claims ‘will diminish simply by requiring
that suits be instituted at an earlier date.” The statute of limitations in. Lyons, which
carved out an exception for minors which did not allow tolling, created an. arbltrary
classification of those minors wrth medtcal malpractice claims versus. other tort.claims.
1d. Likewise, - SDCL 21-3:11. creates: arbitrary class1ﬁcat1ons of. medrcal malpractlce
clarmants and . of. those clarmants who sustain damages over:$1 m1ll1on and those
who do not. Those who suffer less than $1 mrlhon in damages may be compensated
fully while those who suffer more shall have their damages capped.

- The arbitrary classxﬁcatron of malpractlce claimants.based: on the amount of
damages is not rationally. related to the stated purpose of curbmg medlcal malpractrce
claims. See. Lyons, 440 N.W, 2d at.773 (Sabers, J. concurring specrally) The legislation
was adopted as a result of “some perceived malpractrce cr1s1s > 1d. at 771. Many courts
and commentators have argued that there was no “crisis” at all. £

As noted by the: court,in Hoem v. State, 756 P, 2d 780 (Wyo 1988)

®SDCL 21-3-11 was adopted as a result of recommendations by the 1975 South Dakota Leglslature $
Specral Comm1ttee on Medrcal Malpractrce As'noted by one’ commentator :

Statements made by insurance representatwes before the [Commlttee] referrmg to the low number of e
medical malpractice claims brought in the state, can only credte significant doubt that South Dakota

11 was experiencing.a gentine insurance crisiszat that time. Startling data on medical- malpractice claims

in South Dakota, North Dakota, and Minnesota, collected by the Minnesota Department of Commerce . .. |

from 1982-1987 [the Hatch Study], also tends to call into question the basis for cries of any insurance . -
&risis; if claim frequenicy dnd severity didnot change significantly in those years, andiifin those same six

; ¢ years only one-half of one percent of all medical malpractice plaintiffswere awarded any, damages, why

‘ then chd phys1c1ans 1nsurance premrums trlple in that same t1me perrod? ’ R

Garl F iesland; note; M1ller v, Gllmore: he Constttutlonalzty of South Dakota’s Medzcal Malpractlce Statute of
Limitations, 38 S, D. L. Rev. 672,703 (1993) (emphasis.in-original). .
The Hatch Study concluded that “[d]esprte unchangmg cla1m frequency and dechmng loss payments

insirance in: 1987 than'ii 1982 7Hatch Study;at 31, ‘During that time period; there were thiree files whiere a
¢ompany:pdid:$1 million or more; :and 15 files where a:company ipaid equal to or greater:than $500,000.
Hatch Study, at:15-16.The Hatch Study was a study of the. two.major medical malpractrce Ingurers: for
anesota, North Da ,‘ta, and South Dakota durmg 1982 1987, ..

Evidence presented to the 1975 Committee 1nd1cated that only two ;ury verdlcts in the last few years
had been obtained against doctors i in Solith Dakota: One verdict was for $1 and the other was for $10,000.

In'Arneson; 270 N.W.2d'at 136, the North Dakota Supreme Court upheld the trial court’s ﬁndmg that
no medtcal malpractrce insurance avarlab1hty Qr;cost crisis: extsted : S

‘ The Legrslature was advrsed that malpractlce 1nsurance rates were determ ed ona natlonal basrs, and
©-1:7did ot take into account the state-wide experience of smallér ‘States’ Stich s ‘North Dakota. Ths,
..+ ipremiums were unjustifiably high for States such as North Dakota, with fewer. claims-and. smaller -,
settlements and )udgments

Id. S1mrlar evidence .on how rates are calculated was, presented to the 1975 South Dakota Commrttee

In addition, a 1986 report by the National Association of Attorneys General concluded that insurance
premium increases were not related to any purported liability crisis, but ‘resultied] largely from the
insurance 1ndustry s own mrsmanagement ** [Gail Fiesland; note, Miller v. Gilmore: The Constztutzonalzty
of South Dakota’s Medical Malpracticé Statuite ofLimltatzons, 38 S.I0. L. Rev. 672,] 685 n. 121 (quoting W:
Johiti Thomas, The Medical Malpractice “Crisis”: A Critical Examination of u Public Debate; 65 Ternp. L Rev.
459, 473 (1992) (quoting National Association of Attorneys General,-An Analysis of the Cauyses of the
Current Crisis of Unavailability and Unaffordability of Liability Insurance (1986))).
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It cannot seriously be contended that the extension of special benefits to the medical
- profession and the imposition of an additional hurdle in the:path. of medical mal-
practice victims relate to. the protection of the public health,

756 P.2d'at 783, S , - ~
“In " Moore; 592 So) 2dat 167169, the ‘court examined’several studies to conclude

that the connection between recovery caps and decreased malpractice insurance rates
was’“atfbe'st,': indiréct and remote.” 1d. at 168, The court balanced this remote con-
nection against the “direct and concrete” burden on severely injured claimants. Id. at
169; see Carson, 424 A.2d at 837 (It i(‘s*y“uﬁfai'r‘ and unreasonable to impdse the burden
of supporting the medical care industry solely upon those persons who are most
severely injured and therefore most in need of compensation.”). “[T]he statute oper-
ates to the advantage not only of negligent health care prdi}iders over other tortfeasors,
but of those health care providers who are most irresponsible.” Moore, 592 So. 2d at 169
(emphasis in original). ... 0 e G

SDCL 21-3-11 does not treat each medical malpractice claimant uniformly. It
divides claimants into two' classes: those whose ‘damages’ are less than $1 million
and those whose damages exceed $1 million. Those who have awards below the stat-
utory cap shall be fully compensated for their injury while those exceeding the cap
B Ol it i 00 sl ot i e s T g T T
 Therefore, SDCL 21-3-11 does not bear a “real and substantial relation to the
objects sought to be obtained” and we hold that the damages cap violates due process
guaranteed by South Dakota Constitution article VI, §2. oo g

In this instance, if we assume that the economic damages-are $2 million and the
noneconomic damages are $1 million, it becomes clear that the statute is neither
reasonable nor constitutional. The reasons are many, but the most basic is that the
statute impermissibly gives all the benefits to the wrongdoer (his liability is limited to
$1 million) while it places all the corresponding detriment on the negligently injured

victim (his recovery, economic & noneconomic; is limited to $1 million). There is no

quid pro quo or “commensurate benefit” here. Despite a claimed medical malpractice
crisis in the rural areas of this state, this legislation wholly failed to differentiate
between rural and »xirban-_prpblem‘s and solutions. It purported to. cover all practi-
tioners of the healing arts, including chiropractors and dentists. There is no'showing of
a shortage of chiropractors or dentists. The statutes purported to cover the entire state
even though there was no medical malpractice crisis in the urban areas such as
Minnehaha and Pennington Counties, as opposed to the rural areas,
Even in this case, we are dealing with a United States Air Force:hospital situated in
Pennington County. There is no showing that any United States Air Force hospital had
any difficulty obtaining and keeping practitioners of the healing arts. This legislation
does not bear a real and substantial relation to the objects sought to be attained and it
violates many rights in the process. The fact that certain fringe benefits may result to
the public in general is insufficient to save this statute. The same rationale applies to
priorversions of the statute. Therefore; they violate the constitutional provisions'stated
We are not saying that the state cannot subsidize health practitioners or even the
health insurance industry. We are simply saying that it cannot be done in this manner
to the sole detriment of the injured. Obviously, fewer constitutional objections would
exist if the state would pay/the difference to the injured; or, before the fact, to the
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insurer or health care provider; or, in all personal injury actions, all damages, economic
and noneconomic, were limited in reasonable proportions for all those wrongfully
injured for the benefit of all wrongdoers. We decline to comment on the wisdom, as
opposed to the constitutionality of such approach. ...

NOTES TO ETHERIDGE v. MEDICAL CENTER HOSPITALS AND
KNOWLES v. UNITED STATES

1. Right to a Jury Trial. The Virginia Constitution states that “trial by jury is
preferable to any other, and ought to be held sacred.” The South Dakota Constitution
states that “The right of trial by jury shall remain inviolate.” Does the difference
between sacred and inviolate explain the courts’ different outcomes? If not, what is
the key difference in their analyses?

2. Due Process Rights. Virginia and South Dakota use different tests for when
constitutional due process rights have been violated. What are the differences? If each
had used the other’s test, would the outcomes have been different?

3. The “Insurance Crisis.” In footnote 6 and in the conclusion of its opinion in
Knowles v. United States, the South Dakota court questioned whether there was any
need for tort reform. Would knowing whether in fact a crisis did exist affect an analysis
of who benefits and who suffers from the adoption of a ceiling on damages?
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I Introduction

For injuries caused by some kinds of activities, tort law imposes liability without regard
to the actor’s fault. This type of liability is usually called strict liability. From the point
of view of a plaintiff, characterizing an activity as subject to strict liability provides a
great benefit. The plaintiff does not have to show that the defendant was at fault or
engaged in tortious conduct, or intended the injury, or acted negligently. A problem
for.contemporary tort law is determining when strict liability doctrines should apply.
This. chapter examines strict liability in traditional contexts of injuries caused by
animals and by particularly dangerous activities. The cases in these traditional areas
of strict. liability;: describe underlymg criteria . for, decrdrng whether strict. liability
should apply R : i -

. Injurles Caused by Anlmals

Ammals can 1n]ure people, for example by. bltrng or krckrng them Cornrnon law
doctrines.impose . strict liability: for these.types of:i ‘1n]ur1es when -inflicted by wild
animals. For injuries caused by a domesticated animal, a negligence-based cause of
action is always available, but the animal’s owner can also be subject to strict liability if
the owner knew:. that the particular animal was vicious. In some states, statutes apply
to injuries by domesticated animals, ‘typically imposing strict liability regardless of
the owner’s knowledge of the animal’s propensities. . . -

- Animals can also damage property, for example by knockmg over structures, by
colliding with vehicles, or by eating crops. At common law, property damage by all
types of trespassing animals was governed by strict liability. Some state statutes modify
the common law by allowing a strict liability action for destruction of property only if
the plaintiff had maintained a fence to attempt to protect the plaintiff’s property.

Clark v. Brings, involving injuries caused by a Siamese cat, introduces the common
law and statutory approaches to personal injuries caused by animals, Byram v. Main,
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involving property damage by a trespassing donkey, reviews Maine’s 1857 doctrines on
the subject and applies them in a contemporary setting.

CLARK v. BRINGS
169 N.W.2d 407 (Minn. 1969)

PETERSON, J.

While working as a babysitter for respondents’ three young children, appellant was
without warning attacked and bitten by their pet Siamese cat. She brought this action
to recover for the extensive injuries which allegedly resulted, and she appeals from an
order denying a new trial after the court below directed a verdict for respondents and
from the judgment entered pursuant to that verdict. These alternative contentions are
argued: (1) That the common-law cause of action for injuries by animals should be
changed, or the statute covering injuries by dogs judicially extended, to hold owners of
cats strictly liable for the acts of their pets; (2) that the evidence in this case should be
held sufficient to prove a cause of action under the common law as it now stands,
that is, to show that respondents cat was dangerous and that they were aware of
the fact: " S e : '
~Most of the problems in this' appeal fall within the ambit of the common-law’s
system of distributing the costs of misbehavior by animals. The relevant cause of action
in'tort; sometimes called “the scienter action,”* which is not, at least in this Jurlsdrctlon,
based on negligence, divides animals held as property into two classes: Domesticated
animals, or those mansuetae or domitae naturae,'and'wild beasts, or those ferae naturae.
In the case of injury by one of the first class, the plaintiff muist prove that the particular
animal was abnormial‘and dangerous, and that its owner or harborer let it run unfet-
tered though he actually or constructively had knowledge of its harmful propensities—
knowledge usually found to have been gleaned from specific acts of the animal priorto
the injury sued upon. The possessor of an animal within the second class, on the other
hand, is conclusively presumed to know of the danger, so a person injured need not
prove such knowledge before he can recover.

This judicial distinction between classes of animals was: clearly announced at least
by dicta, as early as 1730. The scienter action as it has come down to us is not without
its modern critics, who would apply the simpler rules of liability for negligence to some
or all of the situations it covers, but the ancient doctrlne has long been given® contrn—
uous approval and application in Minnesota.’ BEEE

- “Appellant first contends that this distinction is based on comparative economic
utility,the owners of “useful” animals being somewhat protected as an encouragement
to maintaining them and the owners of “useless” animals receiVing no prdtection
whatever. Although the cat may once have served rural society as a “mouser,” it is
argued, in modern cities it is merely a dispensable pet, the owner of which ought to be
held, as would the owner of a tiger, liable for any damage it causes.

So far as this argument may be based on the relative productivity of animals, it is
not well founded. It is true that the economic contribution made by certain animals has
been considered by the courts in the difficult cases of animals whose tameness has

'Williams, Liability for Animals, Part Five. The name derives from a phrase in the ancient writ,
“scienter retinuit,” or “knowingly he has kept” a dangerous animal. Id. p.273.
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seemed in doubt. Thus; holding bees to be domesticated; the court in Earl v.' Van
Alstine; 8 Barb. (N.Y.):630;.636; said that “the law looks with more favor upon-the
keeping of animals that are useful to man, than such as are purely noxious and useless.”
It isalso true that many of the animals which have been held to be of a harmless nature,
such as milch cows, are obviously more economrcally productrve and, in that narrow
sense, more useful to society than are cats. , ~

A-close examination of the ‘authorities shows that the Iaw s d1v131on of‘animals

into ‘those: domesticated and those dangerous is based rather on “[e]xperience as
interpreted by the English law.” Holmes, The Common Law, p.157. Horses, cows,
and other animals have been regarded by the courts as domitae naturae because
“years ago, and continuously to the ‘present time, the progeny of ‘these classes has
been found by experience to be harmless, and so the law assumes the result of this
experience to-be correct without further proof.” Filburn v. People’s Palace and
Aquarium Co. L.R: 25Q.B. 258, 260. In cases where there is doubt as to the propensities
of a species, rather than looking to economic utility, . .. the courts may instead admit
expert testimony on the question, as in Spring Co. v. Edgar, 99 U.S. (9'Otto) 645, 25 L.
Ed. 487, involving deer kept in a park. More often, however, courts simply take judicial
notice of ananimal’s characteristics; as in one of the earliest cases, Mason: v. Keeling,
12 Mod: 332,335, 88 Eng. Reprint 1359, 1361, where the court remarked that “the law
takes notice, that a dog is not of a fierce nature, but rather the contrary.”

- We should be most reluctant, therefore, to be the first to-observe ]ud1c1allyf1n this
little house pet; the cat, the “fearful symmetry” which the poet, William Blake, saw in
the tiger. If the law has erred in interpreting mankind’s experience with cats, or if this
animal’s value to society strikes an inadequate balance against whatever damage and
injury it might cause; then it is for the legislature, which:can best assess the total
dimension of the problem, to change the common law by statute.

This change, appellant asserts alternatively, has in fact been accomplished by
the legislature. She argues that Minn. St. 347.22, which: makes the owner of a dog
liable for the bites which it might without provocation inflict on those rightfully
coming near it, by necessary implication includes cats— that is, if the owner of one
pet is thus to be held liable, then the same statutory pohcy should be apphed to the
owner of another: o

“Minn. St 347.22 (L. 19515 ¢ 315 §1) was the ﬁrst statute on thrs sub)ect and
prov1des : i Bt ; Dt

Ifa dog, w1thout provocatlon, attacks or 1n)ures any person who 1s peaceably con—’
ducting himself in any place where he may lawfully bei in any urban area, the owner of
the dog is liable in' damages to the' person so attacked or’ injured to the full amount of .
‘the i injury sustained. The term “owner’ 1nc1udes any person harborlng or keepmg a
dog The’ term “dog 1nc1udes both rnale and female of the canine spec1es

Before 1951, a person bitten by a dog in M1nnesota could recover only through the
scienter action. L

Whatever the theory on which, thrs statute was enacted 1ts cIose wordlng would
seem to preclude any extension of its severe provisions to the owners of other animals,
even those others of the “leisured classes” of pets. This court has not so extended this
statute in other cases, for since its enactment we have contlnued to apply the common
law in cases involving all other beasts, including both farm ammals, such as[a] bull,
and animals kept for pleasure, such as [a] riding ,horse. N : ~
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-/ If the Minnesota Legislature had in 1951 intended to revise the common law as to
cats in the same manner as it abolished it as to dogs; there would have been no:difficulty
in doing so expressly, and there would be no apparent barrier to amending the statute
now. Absent legislative actlon, we: declme to hold that Minn. St..347.22 apphes to-the
owners of cats.. i 8 ,

We must consrder, then, whether appellant made outajuryissueas to her screnter
action. To prove that respondents’ cathad committed prior acts of viciousness, known
to them, appellant’s evidence was threefold: First, the cat had once before bitten a
babysitter; second, the cat had scratched several members of the household and. thrrd
the cat was usually confined to the basement. ; L ;

- The biting incident, although not without srgnlﬁcance, is less srgmﬁcant than
appellant would acknowledge. The babysitter who had been bitten testified that the
incident occurred when she and the children were playing with the cat by pulling a
spool across the basement floor on a string. The cat became excited from chasing it; she
related, and inflicted a “superficial” bite.on her ankle. The respondents; moreover, were
not informed of this ‘attack” incident. .. - : ' : T e

~ It is-truethat a pet’s owner need not have notrce that the anlmal has frequently
‘broken through the. tameness of his nature’ into acts of aggression,” and that the
notice is sufficient should the animal just once “throw off the: habits of domesticity
and tameness; and . ... put on a savage nature.” Kittredge v. Elliott, 16 N.H. 77; 81. “Itis
not true,:as. has oftenbeen stated, that ‘the law;allowsa,.dog, his. first: bite,”for if
the owner has good. reason to apprehend, from his knowledge of the nature and
propensity of the animal, that he has become-evilly inclined; the duty of care and
restraint attaches,” Cuney v. Campbell,  76. Minn. 59, 62; 78 N.W.: 878, 879.
Here, however, the testimony shows that the cat was provoked and excited by play
when it inflicted the first injury, and the authorities: universally hold that “[s]uch an
attack is no evidence of viciousness in the animal . ;. and is insufficient to render the
owner liable. .. .” Erickson v Bronson, 81 Minn: 258; 259, 83 N.W..988. At best, to say
that this, bite “was vicious is merely conjecture,” and the. testimony thus cannot
withstand.a motion for a drrected verdict. Eastman v. iScott; 182 Mass. 192, 194 64
NE.968; 969. B ‘ : :

The evidence that the cat had several t1mes scratched respondents themselves therr
children; and their other babysitters is scarcely more significant. The cat usually
scratched them on their hands, it appears, when they were picking it up or playfully
handling it. ... [I Injuries of so slight a nature as those shown, unaccompanied by any
mdlcatrons of a propensrty of the cat to cause greater harm, are 1nadequate to prove

Appellant relres upon evrdence that respondents kept thelr cat conﬁned in. their
basement to establish knowledge and acknowledgment by respondents that their cat
was dangerous. There is indeed authorrty to the effect that such restraint of a pet may
be proof that'the animal was, as its owner kiew, vicious. . . . The sort of confinement
shown in the case at bar, however, could hardly support an mference that respondents
knew of anv danger from their cat. Tt was kept in the basement, ‘they testified, simply to
prevent its scratching their living room furniture, not to protect against attack upon
people. Respondents’ three children, the youngest only about 3 years old, shared with
the cat a furnished basement recreation room, where many of their ‘toys were kept-and
where they often played. The precautions taken to keep the cat downstairs were
minimal, consisting largely of a catch on the basement door; and the restraint was
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not continuously effective. The trial court, in-our opinion; rrghtly con51dered the whole
of this evidence far too tenuous for submission to the jury. . ~ ~
Affirmed.

NOTES TO CLARK v. BRINGS '

1: Negllgence Theory for Anlmal Injurles The. Clark opinion;shows that when a
person is injured by an animal, recovery against the keeper of the animal may be based
on strict liability (with no required showing of fault) or may require a showing of
negligence, depending on what kind of animal is involved. In what cases must plaintiffs
prove fault? Based on the facts provided in the opinion, what difficulties would the
plaintiff have faced in attempting to establish negligence?

2. Strict Liability for Animal Injuries. . The common law doctrine exposes the
owner of a wild animal to strict liability for harms caused by that animal. The Restate-
ment (Second) of Torts §506 defines “wild animal” as an animal that “is not by custom
devoted to the service of mankind at the time and place at which it is kept.” A cow in
New York Clty or an elephant in New Delhi rnay be classified drfferently than a cow
in rural Vermont or an elephant in rural India. Thrs approach is consistent w1th both
the reciprocal risk and best cost avoider approaches. The Restatement (Third) of Torts
§22 defines “wild animal” as “an animal that belongs to a category which has not
been generally domesticated and which is likely, unless restrained, to cause personal
injury.” Would judicial treatment of a cow be different under the Second and Third
Restatements? ‘Animals that have been classified as wild include a tiger named Stubby,
in‘Frankenv. Sioux: Center, 272 N:W.2d 422.(Iowa 1978);:a zebra, in.Smith v. Jalbert,
221-N.E.2d. 744: (Mass. 1966); and a coyote, in Collins:v, Otto, 369:P.2d 564 (Colo
1962). :
The common law also 1rnposed strict hablhty for m)urres rnﬂrcted by domestrcated
animals where the animal’s owner knew or had reason to know that the animal had
dangerous tendencies abnormal to its breed. This is sometimes called the “one bite”
rule of strict liability, but that description of the rule is too simplistic. In Clark v.
Brings, the court concluded that the cat’s previous bites were insufficient to create strict
liability. Moreover, the court observed that conduct other than a bite could put an
anrmal s owner on notice that the animal had an aggressive nature. If non- bite conduct
had given the owner a basis for know1ng that a domesticated anlmal was vicious, then
the owner would be subject to strict habrhty for any bite injury the anrmal later
1nﬂ1cted

‘3. ‘Problem: Negligence versus Strict L/ablllty Bullu was an old tamed elephant
kept by a circus fot the purpose of entertaining circus patrons by performing tricks in
the center ting of the show. Bullu also part1c1pated in parades used by the circus to
attract patrons to its performances. During. one parade, Bullu was scared by a dog,
escaped from the handler, and ran through the circus grounds trampling a girl who ‘was
attending the parade. If the girl sues the circus, must she prove negligence on the part of
the circus or may she rely on strict hablhty? See Behrens V. Bertram Mllls C1rcus Ltd.,
2 Q B 1(1957). : : : ~

4 Statutory Llablllty forAnlmaI In/urles Many states have enacted statutes srmﬂar
to the Minnesota statute quoted by the court in Clark. The, plalntlff argued that the
statute governed this case. Note that while the statute can be described as imposing
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strict liability, it would not support recovery even for every person bitten by a dog:
What reasoning did the court use to say that this statute should not apply to 1njur1es
cats inflict?

5. Defenses. The Restatement (Second) of Torts §515 treats unreasonable
assumption of risk as a complete defense in a case of strict lability for harm caused
byan animal, but does not allow a defense of contributory negligence. The Restatement
(Third) of Torts §25 and cmt. e (Proposed Final Draft No. 1, April 26,2005), reflecting
the shift of most jurisdictions to a comparative negligence system, permits a reduction
in the plaintiffs recovery of damages that reflects the plarntrff’ s contrlbutory neghﬂ
gence and unreasonable assumptlon of rrsk : :

“Statute: HARBORING A DOG
~ S.D. Codified Laws §40-34-2

Any person ownmg, keepmg, or harboring a dog that chases, worries, m)ures or
kills any poultry or domestrc animal is guilty of a Class 2 misdemeanor and is liable for
damages to the owner thereof for any 1n)ury caused by the dog to any : such poultry or
ammal. Sea

NOTETO STATUTE i | i i
Statutory. Recognition of Particular Harms. - The South Dakota statute provides a
specific definition of the harms it seeks to remedy. If a defendant’s dog entered a

farmyard and bit both a farmer and a chicken, what effect would the statute have
on potentlal recovery for harms caused by those bites?

.. Perspective: Rationale for StrictLiability
The court in Clark considers and rejects compamtwe economic utility as the basis
* for imposing strict hablhty only on wild animals. Other arguments for i imposing
strict liability in selected cases include the reciprocal risk theory and best cost-
‘avoider theory. Consider how each of these theories coincides w1th the Restate-
ment definitions of what animals are wild. ‘
The reciprocal risk theory suggests that strict liability is reserved for those
- -whose conduct imposes risks on others unlike the risk others impose on them.
For instance, we all impose similar (reciprocal) risks on each other by our con-
- duct in driving automobiles, Because the risks are reciprocal, the negligence
~ standard is applied. A person keeping a grizzly bear or blasting with dynamite,
however, imposes risks on others that are not reciprocal, The people who might
be harmed by the bear or the blasting do not typrcally expose others to the risks of
attack by a bear or harm from blasting. y
The best cost-avoider theory suggests that for some categorles of activities
one of the parties almost always has superior knowledge of the risks presented by
the conduct and how they may be avoided. This superior knowledge puts that
party in the best posmon to avoid the costs assocrated with the actrvrty For '
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activities in  which many  engage — automobile driving, for instance—

generalizing . about ‘which party is the best .cost-avoider -is .difficult, and  the

negligence standard is appropriate. For conduct that is not customary at a
_particular place at a particular time, the person engaging in the conduct is
quite likely to be the best cost-avoider, and court time is saved by making
. that person strlctly liable..

~ BYRAM v. MAIN
523 A.2d 1387 .(Mei:1987)

MCKUSICK, C I

.. Defendant Peter Main appeals from a )udgment entered on August 22 1986 by the
Superior Court (Penobscot County) in the amount of $27,483.52 for plaintiff Ray
Byram. After a jury-waived trial the court found Main strictly liable for damages
to Byram’s tractor-trailer rig caused in the early morning hours of July 22, 1981,
when Byram’s rig struck Meadow, the pet donkey of Main’s: daughter, which had
escaped from its enclosure and wandered onto Interstate 95 in Orono. The judgment
here on review was entered following a second trial in this case, on remand from
plaintiff Byram’s earlier- appeal ‘to this ‘court. ... Before the second trial Byram
amended his complaint to add a strict liability count, and by stipulation of the parties
the original negligence count was dismissed with prejudice.

The sole issue presented by this second appeal is whether the owner of a domestlc
an1mal that has escaped and wandered onto a high-speed public highway is strictly
liable for harm resulting from a motor vehicle’s collision with that animal. Main urges
us that the Superior Court erred in relying upon Decker v. Gammon, 44 :Me. 322
(1857), as authority for imposing strict liability upon him and that there is no basis
in common law for finding strict liability on the facts of this case. We agree, and
therefore vacate the judgment for Byram. In doing so we adopt for application to
the present facts the rule of liability set forth in the Restatement (Second) of Torts
§518 (1977). o

Decker defines three classes of cases in Wthh the owners of anlrnals are hable for
harm done by them to others: o \ ‘

1. The owner of w11d beasts, or beasts that : are 1n the1r nature v1c1ous, 18, under all
circumstances, liable for injuries done by them. .

2. If domestic animals, such as oxen and horses, injure. any one, .. 1f they are
rightfully in the place where they do the mischief, the owner of such animals is not liable
for such injury, unless he knew that they were accustomed to do mischief. . . .

3. The owner of domestic animals, if they are wrongfully in the place where they do
any mischief, is liable for it, though he had no notice that they had been accustomed to
do so-before. - , o ~

. 1d.at 327-29 (emphasisin orlglnal) The Superlor Court found that the case at bar
fell within ‘the third class. -

The Superior Court mlslnterpreted the Decker court’s use of the word “wrong-
fully” when it included in that term the donkey s extremely inappropriate presence on
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the interstate. Viewing Decker against the ‘backdrop of the common law, we read that
opinion to say that cases involving trespass by domestic animals ‘are the only cases
imposing strict liability encompassed ini the third class; Under common law both in
1857 and today, an owner of a domestic animal not known to be abnormally dangerous
is strictly liable only for harms caused by that animal while trespassing; if the animal
causes harm in a public place, no liability is imposed upon the owner without a finding
that the owner was at fault. Restatement (Second) of Torts §§504, 509, 518 (1977). The
Decker court, in defining three classes of cases, set forth the whole common law of
animal owner liability so as to fit the particular case before it into that general frame-
work. The holding of the Decker case was limited to its facts. The Decker court decided
only that strict liability applies in‘a fact situation that supports a trespass action,

We realize that since 1857 radical changes have occurred in the nature and use of
public highways, particularly those with limited access and high-speed motor traffic.
Despite those changes, however, we do not read Decker’s words “wrongfully in the
place” to'apply to the facts of the case at bar. The general development of the law has
not been in that direction. In fact Decker, when its third class is correctly interpreted to
include animal trespass cases but not cases where the animal is in a merely inappro-
priate place when it causes harm; is still a-remarkably good staterment of the common
law as it remains today, as reflected by the Restatement. - ' S T

Furthermore, the considerations that support the strict hablhty rules in ammal
trespass and wild animal cases do not apply to the present facts. The liability imposed
by courts in cases described by the third Decker:category and by section: 504 of the
Restatement and the comments following” developed as an extensjon of liability for
trespass by persons; the possessor of aidomestic animal was identified with the animal,
so that when it trespassed the owner trespassed. The imposition of strict liability for
trespass protects the crucial right of the possessor of land to its exclusive use and
control.-Strict liability could not serve that same purpose in the case at bar because
no individual has the right to the exclusive use and control of a:public highway.

The first' Decker rule, now set forth'in Restatement (Second) of Torts §507,°
imposes strict’ liability for the consequences of keeping-a wild animal, an activity
that, while not wrongful, exposes the community to an obvious dbnormal danger.”

Restatement (Second) of Torts §504 (1977) prov1des in pertinent: part;

(1) ... [A] possessor of hvestock intruding upon the Jand of another i is sub)ect to hablhty forthe .
intrusion although he has exercised the utmost care to prevent them from intruding,

..:(2) The liability stated in Subsection (1) extends to any harm to the land or to its possessor.or a
member of his household, or their chattels, Wthh 1n1ght reasonably be expected to result from the
intrusion of livestock.

“Livestock” is defined in comment(b) thereto as “those kinids of domestic animals a6d fowls
-, normally susceptible of confinement within boundaries without seriously impairing their utility and
the mtrus1on of Wthh upon the land of others normally causes harm to the land or to crops thereon

% Restaterent (Secbnd) of Torts §507 (1977) prov1des

(1)°A possessor of a wild aniral is stibject fo liability to anothet for haim done by the animal to
the other, his person, land or chattels, although the possessor has exercised the utmost care to-confine
the animal, or otherwise prevent it from doing harm.

{2) This liability islimited to harm that results from a dangerous propensity that is characteristic
of wild animals of the particular class, or of which the possessor knows or has reason to know.

7 'The keeping of wild animals is categonzed with' suich dangerous act1v1t1es as blasting, pile driving,
storing inflammable liquids,“and-accuthulating sewage. Prosser-and Keeton on ‘Torts §76, at'541,-§78,
at 547,




sl Injuries: Caused by ‘Animals

The keeper of a wild animal “takes the risk that at any moment the animal may revert to
and exhibit” “the dangerous propensities normal to the class to which it -belongs.”
Restatement (Second) of Torts §507 comment ¢, at 11-12. Nonetheless, strict liability is
not applied to all damages caused by wild animals. Even a wild animal that goes astray
and causes damage to a highway traveler in.citcumstances:similar to those of the case at
bar would not at common law bring strict liability down upon its keeper.

[The possessor of a wild animal] is liable for only such harm as the propensities of the
~animal’s ‘class or its known abnormal tendencies make it likely that it will inflict.
* 'Thus ... .:if [a tame] bear, having escaped; goesito’ sleep in the highway and is run
into by a carefully driven motor: car on-d dark night, the possessor of the bear is not:::
liable for harm to the motorist in the absence of negligence in its custody.

Id. comment e, at 12. The rationale for imposing strict liability upon the owners of wild
animals thus does not support applyrng anythmg beyond a negligence rule on the facts
presented to us here. ‘

For ‘the purposes of thls dec1s1on, therefore, we adopt the approach of
Restatement: (Second) of Torts: §518 whichis supported by the «case law-in-Maine
and elsewhere; . Ll T S

Except for animal trespass, one Whocp‘osse“ss’es or harbors a domestic animal that he
does not know or have reason to know to be abnormally dangerous, is subject to
liability for harm done . . . if, but only if,

(a) he mtentronally causes thé' ammal to do the harm, or
(b) he is negligent.in failing ito prevent.the harm.

We as does the Restatement leave the hrghway traveler who is inj ured by colhdmg

requn‘ed of the’ ammal owner 1s otirse commensurate with the propensmes of the
particular domestic animal and with the locatron, mcludmg proximity to hlgh speed
highways, of the place where the ammal is ker tby its owner. Whether the owners of
large domestic pets should be requlred to bear more strmgent respon31b1htres for those
animals than are imposed by common law is a question the public policy makers of the
other branches of state government may well wish to address.

The entry is: Judgment vacated. Remanded with directions to enter judgmerit for
defendant.

N OTES TO BYRAM v.:-MAIN-: -

1. le/ts on Strlct Llablllty for Wlld Anlmal Injurles The court i m Bryam dlscussed
a hmltatlon on the strict hablhty apphed to the owner of a wild ammal for i m]urres
caused by that animal, stating that the hablhty will be applied only for injuries
caused by its “abnormal danger,” by “the dangerous propensities normal to the
class to which it belongs,” and by dangers “of which the possessor knows or has reason
to know.” What significance did these limitations have for the court’s resolution of
the case?

2. Strict Liability for Trespassing Animals. Bryam v. Main focused on whether it
matters where the.animal was when:it: caused harm; not.on ‘the classification of the
animal as wild or domesticated. The location of the collision between the plaintiff's
vehicle:and the defendant’s donkey was an interstate highway. How did that fact affect
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the court’s resolution of the case? If the collision had occurred in the. plamtrff s drive-
way, would the result have been the same?

Statute: TRESPASS ‘ON'CULTIVATED LAND
' Nev. Rev. Stat. Ann. §569 450 (2002)

No person is entltled to collect damages, and no court in this state may.award
damages, for any trespass of livestock on cultivated land in this state if the land, at the
time of the trespass was not enclosed by a legal fence

~ Statute; RECOVERY FOR DAMAGE TO UNFENCED LANDS; EXCEPTION
Ariz. Rev. Stat §3 1427 (2001)

An owneror occupant of land is not entrtled to recover for damage resulting from
the trespass of animals unless the land is enclosed within a lawful fence, but this section
shall not apply to owners or occupants of land in no-fence districts.

Statute: [NO-FENCE DISTRICT] FORMATION
*Ariz. Rev. Stat. §3-1421 (2001). =

k A A ma)orlty of all taxpayers [of locahtles meetmg certam deﬁmtrons] may
petition the board of supervisors of the county in Wthh such district or land is situated
that a no-fence dlstrrct be formed and that no fence be requ1red around the land in the
no- -fence drstrlct desrgnated in the pet1t10n AN
B, Upon filing the petltron, the board shall 1mmed1ately enter the contents upon its
records and order that the no- fence drstr1ct be formed ‘ ‘

NOTE TO.STATUTES

The common law favors those who cultivate land over those who raise cattle by
requiring keepers of animals to fence them in or be liable for their trespasses. This
tension between farmers and ranchers has been resolved in some ‘states in favor of
ranchers, with statutes that prohibit a strict liability action unless the plaintiff has
attempted to protect his or her land (and crops) with a fence The Nevada statute is
an example of a fencmg out statute. T he Arrzona statutes offer optrons to be selected
by local areas.

I Selected Dangerous Ac’uv:t|es

An 1868 Enghsh case,’ Rylands V. Fletcher, 1mposed strict: hablhty on a landowner for
harm caused to a neighbor when water collected on the defendant’s land escaped onto
the plaintiff’s land. Relying on that famous case about the “activity” of collecting water
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in a holding pond, American courts have considered what other activities should be
subject to strict liability. SR

Clark-Aiken Company v. Cromwell-Wright Company examines the s1gn1ﬁcance
of Rylands v. Fletcher and applies the criteria set out in the Restatement (Second) of
Torts to harm caused by water that escaped from a dam maintained by the defendant.
Klein v. Pyrodyne Corp. decides whether damages from an injury associated with the
display of fireworks on the Fourth of July in a public park should be available on a strict
habrhty theory g :

CLARK.AIKEN COMPANY v. CROMWELL-WRIGHT COMPANY
+323:N.E:2d 876 (Mass.. 1975)

TAURO, J. : IS :

 This case is before us pursuant to G Lic.:231, §111 ona report by a )udge of the
Superior Court. The question submitted on report is as follows: “Does Count II of the
plaintiff’s declaration set forth a cause of action known to-the: law of the Common—
wealth of Massachusetts?”:: i ‘ ~ o

The plaintiff brought an action in tort in two counts, the ﬁrst alleglng negligence,
the second in strict liability. It seeks to recover for damage caused when water allegedly
stored behind a dam on the defendant’s property was released and flowed onto its
property. A Supetior Court judge sustained the defendant’s demurrer on the ground
that “Count II ... . does not allege a cause of action under the law: of this Common-
wealth.” :He held:that;: “in order to recover for damage ‘caused by the water which
escaped from the dam owned by the Defendants, the Plaintiffs must allege and prove
that the escape was caused by intentional or negligent fault of some person ot entity.”
The sole issue before us is whether ‘a cause of action in strict liability exists in this
Commonwealth regardless of considerations of fault on the part of the defendant. After
careful consideration, we conclude: that strict liability as enunciated in the case of
Rylands . Fletcher;{1868] ‘L.R.::3 'H.L.: 330, is;: ‘and hasubeen,' the law of - the
Commonwealth. .

The doctrine known as strict liability, or:absolute liability w1th0ut fault ‘was ﬁrst
enuncrated in the English case of Rylands v. Fletcher, supra. In that case, the defendants
had a reservoir built on land located above a number of vacant mine shafts. When the
reservoir was partially filled it burst through one of the underlying shafts, causing water
to flowinto the plaintiff’s coal workings. The actual construction of the reservoir was
undertaken by contractors of the defendants, who were found to have been negligent.
The defendants:themselves were unaware of the shafts; and were found not:to have
been negligent. The trial court found for the defendants. Fletcher v. Rylands, [1865] 3
H. &:C.-774,.799. ‘

On appeal, this decision was reversed in Fletcher Vi Rylands, [1866] L.R: 1 Ex. 265.
The lower appellate court considered two possible courses in-the case: it could be
decided on the basis of negligence, in which case the court would be required to
face the issue of whether a defendant would be liable for the acts of its contractors,

® At that time, such habrhty did not exist in Erigland. In fact, liability for the acts of contractors was not
established until ten years later in ‘Bower v, Peate, [1876] I'Q.B.D. 321.See Prosser, Torts; §78, p:505, fnn. 45
(4th-ed. 1971).
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or it.could be viewed as a strict liability case, thereby obviating the need for making
such a determination, ; ST

The court concluded, “[T]he true rule of law.is, that the person who for his own
purposes brings on his lands and collects and keeps there anything likely to do mischief
if it -escapes must keep it in at his peril, and, if he doesnot do so, is prima facie
answerable for all \the damage which is:the ‘natural consequence of its escape.”
[1866] L.R. 1 Ex. at:279. After reaching this conclusion, Mr. Justice Blackburn stated,
“The view which we take of the first point renders it unnecessary to consider whether the
defendants would or would not be responsible for the want of care and skill in the
persons employed by them” (emphasrs added). Id. at 287. It is clear that negligence was
not a factor in the appellate court’s decision of the case; Were it otherwise, the court
would have been required to reach an issue on which it specifically reserved decision. In
imposing strict liability, it also ruled that where only the contractors were found to
have been negligent, and considering the then state of English law, negligence could not
beimputed to the defendants Thus, neghgence was clearly irrelevant to the decision in
that case. ‘ ‘

+On appeal to the House of Lords, Mr. Iustrce Blackburn s decrslon was upheld
although the doctrine of strict liability was narrowed somewhat. Speaking for the
House; Lord ‘Cairns -stated: “[I]f.the Defendants .. had desired to usé. .. [their
land] - for any purpoese which I may term a non-natural use ... aid if in consequence
of their doing so, or.in consequence of any imperfection in the mode of their doing so,
the water came to escape . ., that which the Defendants were doing they were doingat
their own peril;-and, if in the course of their doing it, the evil arose ... . [escape and
resulting injury] ‘then for the consequence of that, in: my opinion, the Deferidants

would be liable”: (emphasis added). Rylands v. Fletcher, [1868]:L.R. 3 H.L. at 339,

Although Lord Cairns limited the doctrine to include liability only for “non-natural”

uses. of one’s land, he indicated' that: he “entirely: concur[red]” -with Mr. Justice
Blackburn’s analysis. Id. at 340. Further, in/using the disjunctive “or” in the quotation

above, he made clear that conduct of the activity itself is sufficient for imposition of
liability,-andthat 1mperfect10n in-the mode of doing so, or negllgence, is- merely an
alternatwe basis therefor. . ~

* Rylands: v. Fletcher, supra, has been cited with approval by thls ‘court:on many
subsequent occasions, but liability has not been imposed in reliance thereon for a variety
of reasons. These include findings that the activity in question was neither ultrahazar-
dous nor extraordinary, Fibre Leather Mfg: Corp: v. Ramsay Mills, Inc., 329 Mass. 575,
577 (1952) (“[T]he rule of Rylands v. Fletcher ‘applies to unusual and extraordinary
uses [of land] which-are so fraught with peril to others that the owner should not be
permitted to adopt them  for his own purposes without absolutely protecting his
neighbors from injury or loss by reason of the use.” Where; however, the injury com-
plained of is caused by a use that is ‘ordinary and usual and in a sense natural, as
incident to the ownership of the land,’ liability is imposed only for negligence. . . . The
installation and use of the tank in the circumstances disclosed here were not extraor-
dinary or unusual and involved no great threat of harm to others.”); and findings that
one of the exceptions to the general rule was applicable .. .. Cohen v. Brockton Sav.
Bank, 320 Mass. 690 (1947) (act of third persons). In none of these cases, however, was
the validity and vitality of the doctrine challenged, and in all, it was affirmed.

Strict liability without regard to negligence or fault exists in this Commonwealth in
other contexts. Notable among these are the blasting cases, where there has never been
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any «dispute . that “one’carryingon.blasting operations-is liable without: proof:of
negligence for  all ‘direct injuries to the property of another” (emphasis:added).
Coughlan v. Grande & Son,Inc.; 332 Mass. 464, 467:(1955). Likewise, strict liability
is often imposed for the keeping of wild animals. “The owner or keeper of a'wild:animal
is strictly liable to another for damage:done to his person or property. And this liability
does not depend:on proof of previous.actsshowing:a vicious disposition; nor:can the
owner.or:keeper escape:liability by:showing:that he has:exercised the utmost: care:to
confine the animal or:otherwise:prevent it from doing harm.”:Smith v: Jalbert, 351
Mass: 432, 435.(1966). The policy underlying Rylands v. Fletcher, supra, that one who
for his.own benefit keeps a.dangerous: instrumentality should be liable per se for its
escape, is equally applicable toithese cases. GRi i N

«In light: of- what we have saidy'it becomes necessary to examine the parameters of
the strict liability doctrine to determine whether it is applicable to the facts as pleaded
in count2 of the:declaration in this case. As previously stated,; Lord Cairns in Rylands v.
Fletcher, supra, narrowed the applicability of strict liability to those usesvof one’s
property which could be termed “non-natural.” This limitation :subsequently devel-
oped into the requirement that, in order to subject a landowner tostrict liability, he
mustbeusinghispproperty in-an “unusual: and extraordinary way Amsworth W Lakin,
180 Mass. 397, 400(1902). :

- In United Elec: Tight Co:iv: Deliso Constr Co Inc 315 Mass 313 322 (1943)
this ccourt characterized a proper subject for imposition of strict liability as “an unusual
undertaking or-one of such an extremely darigerous nature that it-must be performed
at the solerisk of the'oné theréin engaged.” Thus, while upholding the strict liability
doctrine; we-held ‘nonetheless that:a mixture of cement and: water' used!in -under-
ground ‘tunnelling” which escaped onto the plaintiff’s: property; was not a proper
subject for imposition of strict liability, on the ground that “[tJhey were: ordinary
materials widely used in construction work.” Ibid. To the same effect is a water tank or
pressing system in a commercial building, Fibre Leather Mfg. Corp. v. Ramsay Mills,
Inc.; 329 Mass. 575(1952); Brian v. B. Sopkin & Sons, Inc., 314 Mass. 180 (1943), and‘a
chemical widely used in cleaning, Kaufman v. Boston Dye House, Inc., 280 Mass. 161
(1932) Conversely, we found the useless wall of a burned out structure left standing
to be an appropriate sub]ect for strict liability, Ainsworth V. Lakin, supra, and the same
is true of dams and dikes in certain c1rcumstances Bratton v. Rudnick 283 Mass
556 (1933). o ~ o

. This formulation of strict liabi y{is in accord With the proposed reVismn 1 of
Restatement 2d: Torts (Tent Draft No. 10, April 20, 1964) §519 which prov1des
that “[o]ne who carries on an abnormally dangerous actiVity is sub]ect to liability
for harm . . . resulting from the activity, although he has exercised the utmost care
toprevent such harm:” Section:*520: then setszout -the factors to be considered .in
determining whether the activity in question is to be considered “abnormally danger-
ous.” These are: “[a]: Whether the-activity involves a high degree of tisk‘of harm to the
person, land orchattels of others; (b) Whether the gravity of the harm which'may result
from it is likely to be great; (c) Whether the risk cannot be eliminated by the exercise of
reasonable ‘care; ((d) Whether: the “activity is not a matter of common- usage;
(&) Whether the activity'is inappropriate ‘to the place where it isccarried on; and
(f) ' The value of the activity to the community.” Comment f t0'§520 states in part,
“In general, abnormal dangers arise from activities which are in themselves unusual,
or from wunusual risks ‘creatéd by more  usual activities under  particular
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circumstances, . .- The ‘essential question is:whether the risk created is so unusual,
either because of its magnitude or because of the circumstances surrounding it; as
to justify. the imposition of strict liability for the harm which results from it, even
though it is carried on with all reasonable care.” S T S e
‘The tentative draft cautions against defining a type of -activity‘as: “abnormally
dangerous” in and of itself, however, and advocates considering the activity in
light of surrounding circumstances on the facts of each case. This, in essence, shifts
consideration from the nature of the activity to the nature and extent of the risk.
As an: example, it distinguishes cases where large quantities of water are stored
“in dangerous location in a city” from those in which “water is collected in a
rural area, with no particularly valuable: property near,” imposing strict liability
in the former but not the latter case. §520 (3)."We believe this approach:is sound
and comports well with:the basic theory underlying ‘the strict Hability ' rule.
Additionally, it finds support in our prior case law, and accordingly -we: choose
tofollow it vuils oy sl vt i e R
< waltisinot forthisccourt; at this juncture, to-'decide whether:the ultimate facts
established at the trial will make out a case for imposition of strict:liability. SWhether
the activity is an abnormally dangerous one is to be determined by the [trial} court,
upon consideration of all the factors listed . . . and the weight given to each which it
meritsuponthe factsin evidence.” Restatement-2d: Torts (Tent. Draft No.-10, April 20,
1964), §520, comment, p.68. Moreover, ‘the real issue is not the sufficiency: of the
pleadings but rather one of substantive law, namely the existence of strict liability as
the law of Massachusetts: We decide merely that the plaintiff’s declaration is sufficient
to set forth a cause of action-under Massachusetts law. Accordingly, (a) we answer the
reported question in the affirmative and (b) we reverse the order below sustaining the

defendant’s demurrer, 0 iiene

NOTES TO CLARK-AIKEN. COMPANY v. CROMWELL-WRIGHT COMPANY.
1. Strict Liability for Abnormally Dangerous Activities. The draft Restatement
provisions discussed in Clark-Aiken were adopted in the Restatement (Second) of
Torts. The following case, Klein v. Pyrodyne Corp., provides another example of
their application. The plaintiff in” Clark-Aiken sought damages on theories of negli-
gence and strict liability. To support a strict liability claim, the plaintiff must show that
the defendant’s activity should be classified as abnormally dangerous. How would the
evidence required to support a negligence claim differ from the evidence required to
establish strict liabilityr TR R B e
'+2. Problem::Strict Liability for Dangerous Activities. - Plaintiff Spano:is the owner
of a garage in Brooklyn, which was wrecked by a blast occurring on November 27,
1962. Spano sued Perini, who was engaged in constiucting a tunnel in the vicinity
pursuant to-a contract with the City of New York. The blaster had set.off a total of
194 sticks of' dynamite at a construction site that was only 125 feet away from the
damaged premises. Although the plaintiff alleged mnegligence in his complaints, he
made no attempt to show that the defendant had failed to exercise reasonable care
or to take necessary precautions when he was blasting. Instead, the plaintiff chose to
rely solely-on the principle of strict liability. Do the policies supporting strict liability
apply to this case? See Spano v. Perini Corp., 250 N.E.2d 31 (N.Y. 1969). .-
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Statute STRICT LIABILITY FOR [OIL] CONTAINMENT, CLEANUP
AND REMOVAL COSTS '

CNH. T Rev. Stat. Ann. §146-A:3—a (zooz)

I. Any person who, without regard to fault, dlrecﬂy or mdlrectly causes or suffers
the discharge of oil into or onto any surface water or groundwater of this state, orina
land area where ol will ultimately seep into any surface water or groundwater of the
state in violation of this chapter, or rules adopted under this chapter, shall be strlctly
liable for costs directly or indirectly resulting from the violation rela‘ung to:

(a) Containment of the dlscharged oil;
‘ (b) Cleanup and restoration of the site and surr()undlng env1ronment and
corrective measures as defined under RSA 146-A:11-a, III(a) and (b); and
RN G) Removal of the 011

NOTES TO STATUTE

1 .:Coverage. Numerous state statutes SImllar to New. Hampshlre S 1mpose strict
liability for-a variety ' of .environmental harms. This statute covers pollution of both
ssurface water.and ground water and covers direct 'and 1nd1rect costs for containment
-and restoration: . : S

2. Federal Provisions. A complex body of federal statutes treats enifironmental
harms. See 42 U.S.C. §9607 (2002) for treatment of pollutants other than petroleum-
related pollutants, and 33 U.S.C. §2702 (2002) for treatment of petroleum-refated
pollutants.

Perspective: Strict Liability for Non-Reciprocal Risks

There were three levels of appellate review in Rylands v. Fletcher and numerous
~opinions. The following excerpt confronts the question of why there should be a

strict . hablhty duty placed on “him who brings on his land water, filth, or .
_ stenches, or any other thing which will, if it escape, naturally do. damage, to
. prevent their escaping and injuring his neighbor.”

But it was further said . . . that when damage is doné to personal property, or
“even to" the person by collision, either upon land or at sea, there must be
negligence in the party doing the damage to render him legally responsible.
This'is no doubt truiie ... but-we think these. cases distinguishable from:the
present. Traffic on the highways, whether by land.or sea, cannot be conducted
without exposing those whose persons or property are near it.to some inevitable
risk; and, that being so, those who go on the highway, or have their property.
adjacent to it, may well be held to do so subject to their taking upon themselves
the risk of injury from that inevitable danger. . . . But there is no ground for
saying that the plaintiff here took upon himself any risk arising from the uses to .
which the defendants should choose to apply their land. He neither knew what
there might be, nor could he in any way control the defendants.

Blackburn, J. Exchequer Chamber L R. 1 Exch. 265 (1866)
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 This excerpt seeks to justify denying the benefits of a strict liability action
to those who use or are adjacent to a highway. One possible explanation could be
that strict liability is allowed for those activities where one person imposes a
“non-reciprocal risk” on  others. ACthlthS involying brrngrng “dangerous
instrumentalities” onto the land that are non -natural” and “unusual and
extraordinary,” may fairly be characterized as creating nonrecrprocal risks.
~ While automobiles may be dangerous 1nstrumental1t1es, they present customary‘
~and ordrnary risks, and all users of the hlghways impose the risks, on one
~ another. Strict hablhty would therefore not be ]ustlﬁed under the nonreciprocal ‘
risk analysis.
The best cost-avoider theory is a second explanauon for denyrng strict
' l1ab1hty for i injuries assoc1ated with roads Most people are aware of the risks
imposed by use of the highways. That knowledge ‘may give them some
opportunity to avoid the risks, by staying away from the roads, for example.
By contrast, the risks presented by dangerous instrumentalities that are
non-natural, unusual, and extraordinary are hard to avoid, either because
those at risk:are unaware of the activity or unappreciative of the associated
«risks. In these cases; strict liability is appropriate. As Justice Blackburn observed: -
fthere is no ground for saying that the plaintiff here took upon himselfiany risk
arising from the uses to which the defendants should choose to apply their land.
He neither knew what there mrght be, nor could he in any way control the
defendants >

KLEIN v. PYRODYNE CORP.
117, Wash. 2d 1, 810 P.2d 917 (1991) . .

‘Guy, Justice. :
" The plaintiffs in ‘this case are ‘persons injured when an aerial shellat a public

fireworks exhibition went astray and exploded near them. The defendant is the
pyrotechnic company hired to set up and discharge the fireworks. The issue before

this court is whether pyrotechniciaiis are strictly liable for damages caused by fireworks
displays. We hold that they are. ;
Defendant Pyrodyne. Corporatlon (Pyrodyne) is a general contractor for aerial

fireworks at public fireworks displays. Pyrodyne contracted -to procure fireworks,
to provide pyrotechnic operators, and to display the fireworks at the Western
‘Washington State Fairgrounds in Puyallup, Washington on July 4, 1987. All operators
of the fireworks dlsplay were Pyrodyne employees actlng wrthln the scope of their

employment ‘duties. -

During the ﬁreworks display, one of the 5- inch mortars was ‘knocked into a
horizontal posrtron From this position a ‘shell inside was ignited and discharged.
The shell flew 500 feet in a tra)ectory parallel to the earth and exploded near the
crowd of onlookers. Plaintiffs Danny and Marion Klein were lnjured by the explosion.
Mr. Klein’s clothrng was set on ﬁre, and he suffered facial burns and serious 1n)ury to
his eyes. . : -




il - Selected :Dangerous Activities

The Kleins brought suit against Pyrodyne under theories of products liability and
strict liability. Pyrodyne filed a motion for summary judgment, which the trial court
granted as to the products liability claim. The trial court denied Pyrodyne’s summary
judgment motion regarding the Kleins”strict liability claim, holdlng that Pyrodyne was
strictly liable without fault and ordering summary judgment in favor of the Kleins on
the issue of liability. Pyrodyne appealed the order of partial summary judgment to the
Court.of Appeals, which certified the case to this court. Pyrodyne is:appealing solely as
to the trial court’s holding that strict liability is the appropriate standard of liability for
pyrotechnicians. A strict liability claim against pyrotechnicians for damages caused by
fireworks displays presents a case of first impression in Washington. . :

The Kleins contend that strict liability is the appropriate standard to determlne
the culpability. of Pyrodyne.because, Pyrodyne was partrcrpatlng in an abnormally
dangerous activity... , I

-+ The modern doctrine of strict hab1hty for abnormaﬂy dangerous act1V1t1es derrves
from Fletcher v. Rylands, 159 Eng. Rep. 737 (1865), rev’d, 1 L.R.-Ex. 265, [1866] All
E.R. 1, 6, aff’d sub nom, Rylands v. Fletcher, 3 L.R.-H.L. 330, [1868] Al E.R. 1, 12, in
which the defendant’s reservoir flooded mine shafts on the plaintiffs. adjoining land.
Rylands v. Fletcher has come to stand for the rule that “the defendant will be liable
when he damages another by a thing or activity unduly dangerous and inappropriate to
the place where it is maintained, in the light of the. character of that place ‘and its
surroundings.” W.-Keeton, D. Dobbs, R. Keeton & D. Owen, Prosser and Keeton on
Torts §78,.at:547-48 (5th ed.; 1984). . :

.- The basic principle of Rylands v. Fletcher has been accepted by the Restatement
(,S,econd) of Torts (1977).. .. Section 519 of the Restatement provides that any party
carrying on an ‘fabnormally dangerous activity” is strictly liable for ensuing damages.
The test for what constitutes such an activity is stated in section 520 of the Restatement.
Both Restatement sections have been adopted. by this court, and determination of
whether an activity is an “abnormally dangerous actrvrty ‘is a question of law.. ... .

‘Section 520 of the Restatement lists six factors that are to be considered in

determrnlng whether an activity is “abnormally dangerous.” The factors are as .follows

*a. existence of a high degree of risk of some harm to.the person,land or chattels
of others; ‘ S e
likelihood that the harm that results from it W111 be great eyl

inability to eliminate the risk by the exercise of reasonable care; ;.

. extent to which the activity is not a matter of common usage; . .
inappropriateness of the activity to the place where it is carried on; and
extent to which its value to. the comrnunlty is outweighed. by its dangerous
attributes.. ‘ : : . ,

Booan o‘

Restatement (Second).of Torts §520( 1977) Asdwe pre\}ieusly reeogniyzed‘in Lanéan v.

Valicopters, Inc., 88 Wash. 2d 855, 861- 62, 567 P.2d 218 (Wash. 1977) (citing Tent,
Draft No. 10, 1964, of comment. (f) to section 520), the comments to.section 520
explain how these factors should be evaluated

‘Any one of them is not necessarily sufficient of itself in a particular case, and ordinarily
several of them will be required for strict liability. On the other hand, itis not necessary
that each of them be present, especially if others weigh heavily. Because of the interplay
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‘of these various factors, it is not possible to reduce abnormally dangerous activities to
anydefinition, The essential question-is whether the risk created is so unusual, either
because of its magnitude or because of the circumstances surroundrng it, as to justify
the imposition of strict liability for the harm that results from it, even though it is:, -
carried on with all reasonable care. ‘

Restatement (Second) of Torts §520, comment f (1977). Examination of these factors
persuades us that fireworks displays are abnormally dangerous actrvrtres )ustrfyrng the
imposition of strict liability. :

We find that the factors stated in clauses (a), (b), and (c)are aIl presentin the case
of fireworks displays. Any time a person ignites aerial shells or rockets with the inten-
tion of sending them aloft to explode in the presence of latge crowds of people; a high
risk of serious personal injury or property damage is credted. That risk arises because of
the possibility that a shell or rocket will malfunction or be misdirected. Furthermore,
no matter how much care pyrotechnicians exercise, they cannot entirely elirminate the
high risk inherent in setting off powerful explosives suich as fireworks near crowds. .

The factors stated in clauses (a), «(b), and (¢) together, and sometimes one of them
alone, express what is commonly meant by saying an activity is ultrahazardous.
Restatement (Second) of Torts §520, comment h (1977). As the: Restatement explains,
however, “[1]iability for abnormally dangerous activities is not ... a matter of these

three factors alone, and those stated in Clauses (d), (e), and (f) must strll be taken into

account.” Restatement (Second) of Torts §520, comment h (1977).".

The factor expressed in clause (d) concerns the extent to which the act1V1ty is not a'

matter “of common usage”. The Restatement explains that “[a]n’ activity is-a' matter of
common‘usage if it is customarrly carried on by the great mass of mankind or by many
people in the community.” Restatement (Second) of Torts §520, comment i (1977). As

examples of activities that are not matters of common usage, the Restatement com-

ments offer driving a tank; blasting, the manufacture, storage, transportation, and use
of high explosives, and drilling for oil. The deciding characteristic is that few persotis
engage in these activities. Likewise, relatively few persons conduct public fireworks
displays. Therefore, presenting public fireworks displays‘is not a matter of common
usage.

Pyrodyne argues that the factor stated in clause (d) i not met because fireworks

are a common way to celebrate the 4th of July. We reject this argument. Although
fireworks are frequently and regularly enjoyed by the public, few persons set off special
fireworks displays. Indeed, the general public is prohlbrted by statute from making
public ﬁreworks drsplays 1nsofar as anyone wrshlng to do §0 nmust ﬁrst obtaln a
license. . : : , :
The factor stated in clause (e) requires analy31s of the approprrateness of the
activity to the place where it was carried on. In this case, the fireworks display was
conducted at the Puyallup Fairgrounds. Although some locations—such as over
water — may be safer, the Puyallup Fairgrounds is an appropriate place for a fireworks
show because the audience can be seated at a reasonable distance from the drsplay
Therefore, the clause (e) factor is not present in this case.

The factor stated in clause (f) requires analysis of the extent to whrch the value of
fireworks to the community outweighs its dangerous attributes. We do not find that
this factor is present here. This country has a long-standing tradition of fireworks on
the 4th of July. That tradition suggests that we as a society have decided that the value




